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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Where, in an action for damages for alleged fraudulent 
promises and misrepresentations which induced the plaintiffs to enter 
into an exchange contract for real estate, the plaintiffs admit that they 
were high school graduates and able to read, that one of them had been 
employed as a licensed real estate salesman, that the contract was 
handed to them prior to execution, that they retained a copy of said 
contract in their possession, that they made settlement under the terms 
of said contract 29 days after execution, and that they took no action 
for over 21 months after discovery of the alleged fraud, whether the 


Court properly refused to direct a verdict for the defendant. 


2. Whether the Court properly overruled defendant's motions 
for judgment N.O.V. and for new trial when it is obvious that the jury's 


verdict was grossly excessive and did not follow the Court's instructions. 


3. Where acount in tort is joined with a count in contract for 
the same cause of action, whether the Court erred in failing to instruct 


the jury that recovery can be had on only one count. 


4. Whether the Court erred in refusing to allow the admission 


of the original complaint into evidence to show plaintiffs’ inconsistency. 


Do. Whether punitive damages are allowable in an action for fraud 
and/or breach of agency where there is no evidence to show that 


defendant's acts were criminal or wanton in nature. 


6. Whether the Court properly refused to instruct the jury that 


there can be no recovery for fraud of an act to be done in the future. 


7. Whether the Court erred in instructing the jury to find on issues 


of fact which had been resolved and admitted by the plaintiffs. 





(ii) 


8. Whether, where there was evidence that second and third 
trust notes had a value less than their face amount, the Court properly 
instructed the jury to consider the discounted value of second trust 
notes, but refused to instruct the jury to consider the discounted 


value of third trust notes. 


9. Whether the Court should have instructed the jury that a 
term sale price is evidence of a high order in determining the 
reasonable market value of property without further instructing that 


the term price must be equivalent to cash in determining the reasonable 


market value. 

































































Plaintiffs cannot say that they were misled into signing 
a contract which was different from what they intended, 
when they could have known the truth by merely looking 
when they signed ° ° 


Considering the evidence most favorably for the plaintiffs, 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellees, plaintiffs below, filed a Complaint for fraud and 
misrepresentation in an exchange contract for damages in the amount 
of $11,100.00 (J. A. 1-3). Following pre-trial, the appellees filed 


an Amended Complaint for punitive damages in the amount of $25, 000.00, 


in addition to damages claimed in the original Complaint (J.A. 8-11). 
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This is an appeal from a judgment in the sum of $7059. 00 
compensatory damages and $7500.00 punitive damages entered in the 
United States District Court for the District of Columbia in favor of 
Appellees, James R. Coates, Marion E. Coates and Margaret E. Brown, 
against appellant, Sidney J. Brown and from the Order overruling 
Motion for Amendment of Judgment, or in alternative for a new trial. 


The District Court had jurisdiction under the provisions of 
Title 11, Sections 301 and 306 of the District of Columbia Code, 1951 
Edition, and this Court has jurisdiction under Section 1291, Title 28 
of the United States Code. 


STATEMENT OF THE CASE 


A complaint for damages was filed on July 16, 1954 by the 
Appellees, James R. Coates, Marion E. Coates and Margaret E. Brown, 
against Appellant, Sidney J. Brown, and Sarah Brown, his wife. James 
R. Coates and Marion E. Coates are man and wife and Margaret E. 
Brown is the mother of Mrs. Coates. The said complaint alleged that 
the defendant induced the plaintiffs to enter into an exchange contract 
by exercise of misrepresentations and fraudulent promises and as a 
result claimed damages in the amount of $11,100.00, plus interest 
from the date of the contract, August 6, 1952 (J.A. 1-3). 


At Pretrial, on March 16, 1956, plaintiffs' motion to amend 
complaint to allege breach of agency relationship between plaintiffs 
and defendants and to amend the Ad Damnum to claim $25,000.00 
punitive damages was, over defendants’ objection, granted (J.A. 5). 
At the close of plaintiffs’ case, the court granted a motion to direct 
a verdict in favor of Sarah Brown and after trial, the jury returned 
a verdict against Sidney J. Brown in the sum of $7,059.00 compensatory 
damages and $7500.00 punitive damages (J.A. 19). Following denial 
of defendant's motions after trial, this appeal was taken (J. A. 19). 


As far as possible, the parties will be identified by name or as below, viz., “plaintiffs and 
defendant”. 
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The defendant herewith submits a statement summarizing all 
the pertinent evidence, regardless of whom it favors, introduced in 
the trial of this case. 


During July 1952, Mrs. Marion E. Coates called the offices of 
the First National Realty Company by telephone in response to a news- 
paper advertisement (J.A. 26). Said First National Realty Company 
is a corporation owned by Sidney J. Brown and Sarah Brown, his wife 
(J.A. 67). Thereafter a salesman for the First National Realty 
Company,Louis Bojan, personally inspected Mrs. Coates' house at 
602 U Street, N. W. but did not ask for or receive a listing agreement 
from her (J.A. 41). Mrs. Coates told Mr. Bojan that she was 
interested in selling her house and looking for something else, but 
that she had no money over and above her interest in the house 
(J.A. 27, 98). Mr. Bojan testified that he told Mrs. Coates that it 
would be possible to "work out a trade" after Mr. Brown appraised her 
house, if she found a new house she liked (J. A. 98). Mrs. Coates 
denied this. 


On the same day, Mrs. Coates, in the company of Mr. Bojan, 
inspected several parcels of real estate, one of which was 331 Webster 
Street, N. W. Mrs. Coates was not interested in the premises 
331 Webster Street, N. W., but expressed an interest in the adjoining 
house, 333 Webster Street, N. W. A short time thereafter, Mrs. 
Coates inspected 333 Webster Street, N. W., and expressed a desire 
to purchase it. Onor about August 6, 1952 the said Marion E. Coates, 
her husband, James R. Coates, and her mother, Margaret E. Brown 
came to the defendant's office (J.A. 29, 59). 


Mr. and Mrs. Coates testified’ that at the time they came to the 
defendant's office, everyone was handed a copy of a printed form 
exchange contract which had already been made out and they were all 
given an opportunity to read the same (J.A. 29, 30, 45, 59). 


: Margaret E. Brown did not testify at the trial, 


é 


All parties agree that a discussion took place regarding the papering 
of three rooms at 333 Webster Street, N. W., and regarding the 
removal of a refrigerator from 602 U Street, N. W. and that said 
provisions were added to the contract by the defendant in paragraphs 
1 and 10 of the exchange contract (J. A. 48, 51-52, 59). 


Mr. and Mrs. Coates testified that they read or went over at 
least a part of the contract (J.A. 30, 46, 59) but they did not 
understand it and questioned whether they needed a lawyer. The 
defendant stated that he was a lawyer and a broker and he explained 
the contract to them as follows: They were selling the You Street 
house and buying the Webster Street house, and as soon as the 
defendant sold You Street he would deduct his commission, the trust 
against the property in the sum of $5750, as well as an FHA note of 
$300 and credit the balance to them (J. A. 30, 60). Throughout his 
testimony, the defendant vigorously denied making such an explanation 
and stated that he only told the plaintiffs, as the contract showed on 
its face, that he was exchanging Webster Street subject to trusts of 
$14, 450.00 for You Street subject to a trust of $5,750.00 (J.A. 70). 


Even though the exchange contract contained no provisions for 
a credit to the plaintiffs after the sale of the You Street property by 
the defendant, they admit that they signed said contract (J. A. 31, 
51-52, 60) and were given a copy thereof, which was retained in their 
possession (J.A. 52). Mr. and Mrs. Coates further admit that they 
received letters from the defendant dated August 29, 1952 (J. A. 53, 20) 
and September 2, 1952 (J. A. 53, 20) which referred to the trade of 
their property, and that the plaintiffs came to the defendant's office on 
September 4, 1952 and made settlement, in accordance with the terms 
and provisons of the said exchange contract (J. A. 32, 60). The 
plaintiffs received a copy of the settlement sheet (J.A. 25-a) and 
were given the opportunity to read and examine it before acknowledging 
their approval on the bottom thereof (J.A. 32, 55, 60). The plaintiffs 
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paid the $270. 23 settlement charges due thereunder and were given and 
retained a copy of said settlement sheet (J.A. 55-56). In addition, Mrs. 
Coates and Margaret E. Brown executed a deed conveying 602 U Street, 
N. W. to the defendant (J. A. 22, 57) and the plaintiffs received a deed 
for the premises at 333 Webster Street, N. W. from the defendant. 


Within a day after the settlement and before vacating the You 
Street property, Mrs. Coates learned that the property had been sold 
(J.A. 33, 57). Mrs. Coates testified that she immediately called 
the defendant and asked for the cash due from said sale and was told 
by the defendant that they would receive no money. (J.A. 34, 57). 


Having been told that they would receive no money from the sale 
of the You Street property, the plaintiffs, nevertheless, vacated the 
premises and moved to Webster Street (J.A. 57). Except for several 
telephone calls (J.A. 58) and a letter regarding the water bill at You 
Street (J. A. 25), there was no further communication between the 


parties until suit was filed June 16, 1954. 


Mrs. Coates admitted that she was a high school graduate and 
had taken a typing course for a year after graduation. (J.A. 38); that 
in 1952 she was employed by the Census Bureau and worked there a 
total of 12 1/2 years (J. A. 37, 38); and that prior to 1952 she had 
refinanced the You Street property and signed a note and deed of trust 
(J.A. 39). On cross-examination Mrs. Coates admitted that she knew 
the meaning of most of the words contained in the contract, but denied 
that she understood the contract itself (J. A. 47-51). 


Mr. Coates, too, was a high school graduate and had one year 
of college (J. A. 47); he was employed by Federal Housing in 1952 
(J.A. 44); he had been a licensed real estate salesman in the District 


of Columbia for approximately three years prior to 1952 (J. A. 91) and 


he had taken and passed the real estate examination for a license on 
January 20, 1948 (J. A. 92). 
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Defendant, Sidney J. Brown, came to Washington from New York 
City in 1945. He is a member of the New York Bar and was employed 
as an attorney by the Justice Department for the first year after 
coming to Washington. After leaving the Justice Department, he 
went into the real estate business and has continued in the real estate 
business to the present time (J.A. 67-68). Mr. Brown's primary 
business has consisted of buying real estate, fixing it up and either “ 
renting or selling it (J.A. 67, 104). He has held a real estate i 
broker's license from time to time, although his broker's license was 
suspended during June, July, August, 1952 for a period of 60 days, 
growing out of an episode involving a Notary Public in 1950 (J. A. 125- 
127). 


Mr. Brown testified that he did "hardly any" brokerage business 
(J.A. 104) and that he had consummated many other exchange 
transactions Similar to the one in this case. Two other exchange 
contracts, dated May and June 1952, were admitted into evidence 
(J.A. 105). - 


Mr. Brown testified that, after he was advised Mrs. Coates was 
interested in 333 Webster Street, he made arrangements to purchase 
the property through another broker and paid a total of $14, 250.00 for 
said property. He obtained a $9,000.00 first trust and paid $5, 250.00 
cash at settlement (J. A. 70,107). He agreed to sell this property 
to the plaintiffs in exchange for the You Street property, subject toa 
trust of $5,750.00, and the payment to him of a second trust, secured 
on the Webster Street property of $5,450.00 (J. A. 70, 108). 


Mr. Brown testified that the cash value of You Street was between 
$8, 000.00 and $8, 500.00 (J. A. 75) and that he sold the property for 
$14,950.00, with a net down payment of $422. 64, a first trust of 
$7,000.00, a second trust of $4,000.00, and a third trust for the 
balance (J. 4. 76). 
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After payment of all expenses, Mr. Brown had a net profit of 
$645. 49 for the entire transaction (J. A. 118) and a third trust note, 
secured on You Street, in the amount of around $3200.00, which had 
no market value (J. A. 116-118). Mr. Brown sold the $5450. 00 
second trust note on Webster Street for $3, 250.00 (J. A. 75) and the 
$4,000.00 second trust note on You Street fir $2,200.00 (J. A. 76, 116). 
The third trust on You Street was eventually defaulted and Mr. Brown 
foreclosed thereon and bought the property at foreclosure, as he had 
personally signed the $7,000. 00 first trust note (J. A. 78). 


Ernest T. Eiland, a licensed real estate broker for the District 
of Columbia since 1937, testified for the defendant and qualified as an 
expert real estate appraiser (J.A. 128-130). Mr. Eiland testified 
that the market value for real property in an all cash deal is different 
than the market value in a term deal, with a small down payment 
(J.A. 130). He testified that in August or September 1952 the fair- 
market value for cash of the Webster Street property was "in the 
vicinity of $14,000, maybe $14, 500" and of the You Street property was 
"$8,000.00" (J.A. 131). In addition, he testified that the cost of the 
Webster Street property under the terms of the exchange contract in 
this case "would be in the neighborhood of sixteen or sixteen-five" 
(J.A. 131). 


After qualifying as an expert in the field of purchase money trusts, 
Mr. Eiland testified that $3200 would be a fair and reasonable sale of 
the $5450 second trust note on Webster Street; that $23 to $25 hundred 


would be a fair and reasonable sale of the $4,000.00 second trust note 


on You Street; and that the third trust note on You Street had no value 
(J.A. 133). 





STATEMENT OF POINTS 
The Court below erred as follows: 
1. In not directing a verdict for the defendant. 


2. In not setting aside a jury verdict which was excessive and 


contrary to the Court's instructions. 


3. In allowing the jury to return a verdict on two counts for 


the same cause of action. 


4. In refusing to allow the admission of the original complaint 


into evidence. 
5. In allowing plaintiffs to recover punitive damages. 


6.-9. In failing to properly instruct the jury on questions of 


law and fact. 


10. And for other errors which may be apparent from the 
record, or come to the attention of the Appellate Court. 


SUMMARY OF ARGUMENT 


1. The plaintiffs admit that they were given every opportunity 
to find out the terms of the contract, that they fully performed the 
contract a month after signing and retaining it and that they took no 
action to repudiate it or claim damages for almost two years after 
discovering the defendant's alleged fraud or breach of contract. Under 
these facts, the plaintiffs are bound by the written terms of the contract 


and are estopped from claiming damages. 


2. Applying the evidence to the Court's instructions to the 
jury on the measure of damages, it is easily demonstrated that the 


jury did not follow their instructions and that the verdict is excessive. 
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3. The jury was allowed to award damages against the 


defendant twice for the same cause of action. 


4. It is prejudicial to deny the admission of the original 
complaint in evidence where new facts are alleged in the amended 
complaint. The original complaint is evidence that the plaintiffs 


have switched their position. 


0. Punitive damages are not allowable in an action for fraud 
or breach of contract where the defendant's acts complained of are 


not outrageous and wanton. 


6. The acts complained of consisted of nothing more than a 
promise to do something in the future. Under the law of this 
jurisdiction a promise to do something in the future is not actionable 


fraud. 


7. Where parties to a suit admit certain facts, the Court's 


instructions should not confuse the jury as to these admitted facts. 


8. The Court must instruct the jury fully as to the measure 
of damages to be applied in reaching their verdict. 


9. The law is settled that a term price is evidence of the fair 
market value only so far as the terms are equivalent to cash. There- 
fore, the Court must so instruct the jury when an instruction is given 


that a term price is evidence of a high order of the fair market value. 
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ARGUMENT 


1. Plaintiffs cannot say that they were misled into signing a 


contract which was different from what they intended, when they could 


have known the truth by merely looking when they signed. 


While the facts of this case are complex, there is no real con- 
flict in the testimony offered by the plaintiffs and defendant as to the 
events leading up to and following the execution of the exchange con- 
tract. Plaintiffs' case rested solely on the self-serving and un- 
corroborated declarations of Mr. and Mrs. Coates that they didn't 
understand the contract and that Mr. Brown agreed to give them the 
net proceeds of the sale of the You Street property, which was contrary 


to all of the clear and unambiguous documentary evidence. 


If such is Sufficient evidence to prove a case of fraud in the 
inducement, then no written contract is safe from Such an attack. 
Our Courts have always jealously guarded the written contract and 
except in the clearest case of fraud, have been unwilling to allow a 
party signing a contract to deny that it expressed the agreements 
he made. In an 1875 decision, the Supreme Court stated the follow- 
ing rule in the case of Upton v. Tribilcock, 91 U.S. 45, 50, 23 L. Ed. 
203, 205: 


"It will not do for a man to enter into a contract and, 
when called upon to respond to its obligations, to say 
that he did not read it when he signed it, or did not 
know what it contained. If this were permitted, con- 
tracts would not be worth the paper on which they are 
written. Put such is not the law. A contractor must 
stand by the words of his contract; and, if he will 

not read what he signs, he alone is responsible for 
his ommission." 


Literally hundreds of reported decisions have followed this rule 
and even extended it as our modern business world has become more 


and more dependent on the stability of the written contract. 
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"To permit a party when sued on a written contract, 
to admit that he signed it, but deny that it expresses 
the agreements he made, or to allow him to admit 
that he signed it, but did not read it, or know the 
stipulations, would absolutely destroy the value of 
all contracts. 


The purpose of the rule is to give stability to written 
agreements, and to remove the temptation and possi- 
bility of perjury which would be afforded, if parol 
evidence were admissable. *** The rule that one 
who signs a contract is presumed to know its con- 
tents has been applied even to contracts of illi- 
terate persons on the ground that, if such persons 
are unable to read, they are negligent if they fail 

to have the contract read to them." 


United States v. Fletcher, 279 F. 160, 162, (1922). To the same 
effect see Williston on Contracts, Volume I, 1938 Edition, page 4409. 
See also Roback v. Roback, 113 NE 2d 898, 970 A 415 (1953), 
Graziani v. Arundel, 55 App. D.C., 21, 299, F. 886 (1924). 


Applying the rules set forth above to this case, it is certain 
that there was no issue for the jury. Plaintiffs were educated people, 
one had even been engaged in the real estate business for several 
years, and they had the contract in their hands before execution. 
They had every opportunity in the world to find out what they were 
signing and they even requested additions to the contract, which were 
made. Can they then be permitted to say, "We didn't read it and we 


don't understand it." ? 


In addition, plaintiffs took the signed contract home, kept it and 
returned a month later and made full performance and settlement 
under the terms and conditions of said contract. On the day after 
settlement, the plaintiffs knew that the defendant was not going to 
perform his alleged promises and yet no action was taken for almost 
two years. The Courts have consistently held that one discovering a 


fraud must act promptly or he is guilty of laches and thereby loses his 
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right to disaffirm the contract or for recovery thereunder, Roback v. “! 
Roback, supra., Shappirio v. Goldberg, 20 App. D.C. 185, 194 (1902), 
affirmed 192 U.S. 232, 48 Law Ed. 419. 


2. Considering the evidence most favorably for the plaintiffs, | 


the jury's verdict is excessive. 


There can be no doubt that the Court has not only the right, but 
the duty, to set aside a verdict that is excessive and contrary to the 


Court's instructions. 


It can be easily demonstrated that the jury could not find $7, 059.00 


compensatory damages from the evidence introduced at trial. 


The Court instructed the jury that if they believed the defendant 


had been guilty of fraud, 


"then the measure of damages is the difference between 
the fair market value of the property they conveyed and ¢ 
the fair market value of the property which they received. 


In considering the fair market value of these properties, 

you are not at liberty and you are instructed not to con- 

sider the cash price of one property and the credit 

price of the other. You are in considering market 

value toeither compare their cash values with each 

other or the credit values. If you believe that there 

was no damage, then your verdict should be for the 

defendant." (J. A. 146). 

The evidence of the fair market value of the You Street property 
(the property they conveyed) varied from $8000.00 to $8500.00 all 
cash (J. A. 75) and $11, 950.00 (J. A. 87) to $14, 950.00 on terms 
(J. A. 75). The evidence of the fair market value of the Webster 
Street property (the property they received) varied from $12, 000.00 
1 

(J. A. 86) to $14, 250.00 (J. A. 73) all cash and $14, 250.00 to 
$16,950.00 (J. A. 73) on terms. Using the highest values for You 
Street and lowest for Webster Street, the maximum damages are 


shown below: 


1 Plaintiffs took the position that the defendant's purchase price of cash above the first trust was a 
term price. All other term prices included a second trust or a second and third trust. 
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You Street Webster Street Measure of Damages 
(Highest Price) (Lowest Price) 


Cash $8, 500.00 $12, 000. 00 - 3,500.00 
Terms 14, 950.00 $14, 250. 00 + 700.00 


From the above, it must be conceded that the jury did not apply 


the Court's measure of damages in awarding $7,059.00. 


The Court further instructed the jury: 


"If you believe the plaintiffs' testimony that the 
defendant was engaged to sell for the plaintiffs 
the property at 602 You Street, Northwest, and 
to turn over to them the proceeds of said sale, 
less deduction for a broker's commission, plus 
the amount of the first trust on said property 
and the balance due on a small FHA note, that 
in violation of said agreement, defendant fail- 
ed to do so, then you shall award to the plain- 
tiffs the reasonable market value of the pro- 
perty, less such deductions. 


You are instructed that in considering the ques- 
tion of fair market value, the evidence discloses 
that second deed of trust notes are sold on the 
open market for discotinted values, and that such 
is the usual practice in the District of Columbia. 
You are, if you find for the plaintiffs, to allow 
the defendant credit for any discount he was re- 
quired to pay for such sales, and consider only 
the actual sums received by him in such sale of 
any note."" (J. A. 146-147) 


Assuming that the jury found the reasonable market value of the 


property at the highest possible, the following computation applies: 


Market value of You Street. . . . . . . . $14,950.00 


Less deductions: 
First Trust $5750.00 (T. R. 76) 
FHA Note 300.00 (T. R. 30) 
5% Commission 747.50 
Discount on 2nd Trust 1800.00 (T. R. 76) 
$8597. 50 8,597.50 
Maximum Measure of Damages - - - §$ 6,352.50 


1 ‘It is appellant's position that the Court should have instructed the jury regarding third trust notes as 
well as second 
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Therefore, it is equally certain that the jury again did not follow 
the Court's instruction, for the damages awarded were over $700.00 
greater than the evidence allowed when considered most favorably for 
the plaintiffs. 


3. The jury should have been instructed that if they found for 


the plaintiffs on one theory of the case, they must find for the defendant 


on the other. 


The plaintiffs alleged two theories throughout the trial of the 


1. That the defendant fraudulently misrepresented the meaning 
of the exchange contract by stating to plaintiffs that he would sell their 


property and give them the net proceeds of the sale. 


2. That the defendant agreed to become the agent of plaintiffs 
by stating to them that he would sell their property and give them the 
net proceeds of the sale, and yet he failed to do so. 


The first theory alleges a tort action for fraud, while the second 
alleges a contract action for breach of agency. However, the alleged 
statement of the defendant is the sole basis for both theories. Surely, 
the plaintiffs cannot recover in both tort and contract for but a single 


act of the defendant. 


Assuming that it was proper for plaintiff to proceed on both 
theories, the Court must instruct the jury so as to guard against a 


contradictory verdict. 


In a Strikingly similar case, Holst v. Stewart, 37 NE, 755, 161 
Mass 516 (1894) involving an exchange contract, plaintiff sued the agent 
for fraudulent misrepresentations regarding the frequency of the running 
of trains near the property. One count was for fraud and the second for 
breach of agency. The jury returned a verdict on each count and the 
appellant court, in setting aside the judgment on one count, said at 
page 756 of the opinion: 
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"The jury should have been instructed that if they 
found for the plaintiff on one count, they should 
find for the defendants on the other." 
Since the jury did not return separate verdicts for the two 
theories of this case, it cannot be said whether the jury awarded 


damages on one theory or on the other, or on both. 


4. The complaint, signed by the attorneys for the plaintiffs, is 


admissable as evidence of an admission or change of position. 


This Court has recently ruled on the question of the admiss- 
ability of a pleading as evidence. In Jelleff v. Braden, 98 U.S. App. 
D.C. 180, 233 F. 2d 671 (1956), the admission into evidence of a 
complaint filed by the defendant in another jurisdiction was upheld 
on the theory that while it was not conclusive, "it certainly was 


evidence" (Page 186). 


In this case the defendant offered in evidence the original 
complaint in the same cause of action (J. A. 118) and the offer was 
denied by the Court because the complaint was not signed by the 
plaintiffs, and there was no substantial variance in the facts. 

(J. A. 120). In light of the reasoning of this Court on page 184 of 
the Jelleff case, there can be no doubt that the lower court's first 
reason for denying admission of the complaint is no longer the law 


of this jurisdiction. 


The Court's second reason, that there was no substantial 
variance in the facts, can only show that the Court failed to com- 
pare the two complaints. In the original complaint there is no men- 
tion of an agency relationship or an agreement to sell property; however, 
in the amended complaint plaintiffs allege that they ''engaged the 
defendant. . . . to sell for them their property" (JA. 8) and that 
the defendant violated "the agency relationship of the parties". 


(J. A. 9) These are substantial variances in the facts and it is 
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prejudicial for the defendant not to be allowed to show that plaintiffs 
switched their position over three years after the contract was exe- 


cuted. 


Of course, plaintiffs would then have the opportunity to offer 
evidence negating counsel's knowledge or authority to act and the 
weight that might be given to the complaint would then be properly 
left to the jury. 


>. Punitive damages are not allowed unless the acts complained 


of are outrageous and wanton. 


Punitive damages are awarded against a person to punish him 
for his outrageous conduct. Chesapeake & Potomac Telephone 
Company v. Clay, 90 U.S. App. D.C. 206, 194 F. 2d 888 (1952). 
What was the defendant's outrageous conduct? He is alleged to have 
induced plaintiffs to enter into a contract by fraudulent promises, but 
plaintiffs concede that they were given an opportunity to read the con- 
tract and to have it in their possession in the privacy of their own 
home. Even assuming that plaintiffs’ allegations were true, the 
defendant's conduct was not outrageous. If punitive damages are 
permitted under the facts of this case, then punitive damages must 


be allowed in any case involving alleged misrepresentations and fraud. 


The test for the allowance of punitive damages was established 
in this jurisdiction in Ballard v. Spruill, 64 U.S. App. D.C. 60, 62, 
74 F. 2d 464 (1934). 


"To warrant the allowance of such damages (punitive) 
the act complained of must not only be unlawful, but 
must also partake somewhat of a criminal or wanton 
nature. And so it is an almost universally recognized 
rule that such damages may be recovered in cases, 

and only in such cases where the wrongful action com- 
plained of is characterized by some circumstances of 
aggravation as willfulness, wantonness, malice, 
oppression, brutality, insult, recklessness, gross 
negligence, or gross fraud on the part of the defendant." 
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Since there is no evidence to show that the defendants alleged wrong- 
ful action contained any of the elements listed above, it was improper 


for the Court to submit the question of punitive damages to the jury. 


6. A promise to do something in the future is not a fraud. 
Plaintiffs' entire case was founded upon defendant's alleged 
statements that he would sell the You Street property and after deduc- 
ting the first trust, a small FHA note and a commission, he would 
remit the balance of the sale price to the plaintiffs. By plaintiffs ' 
own admissions, the sale of the property was to take place not only 
after the contract was signed, but after settlement, when title was 

vested in the defendant. It seems clear that this was a statement 


of what was intended to be done in the future and nothing more. 


In the case of Baker v. Baker, 54U.S. App. D.C. 214, 296 

F. 961 (1924), there is a similar factual situation as to the alleged 
fraud. In the Baker case the plaintiff and defendant had been nusband 
and wife and following a divorce, the husband filed suit to determine 
his rights in certain property. Thereafter, the parties entered into 
an agreement whereby the husband dismissed his suit upon considera- 
tion of the wife's promise to pay him the sum of $3000.00 from the 
sale of the property and to employ him for one year. The wife refused 
to carry out her agreement and the husband sued for an accounting 
on the theory that the agreement was obtained by fraud. In affirming 
the action of the lower court in dismissing the husband's second suit, 
this Court said at page 217 of the opinion: 

"False representations as to matters of intention, 

not amounting to a matter of fact, although it may 


have influenced a transaction, is not a fraud at law. 
Gage v. Lewis , 68 Ill. 604 (1873). No statement 





as to what will be done, or is intended to be done, 
in the future, constitutes fraud." 
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This principal is equally applicable to this case and the Court 
should have directed a verdict for the defendant on the question of 
fraud, or at least instructed the jury in this regard. 


7. The Court cannot ask the jury to decide questions of fact 
which have been admitted. 


The plaintiffs admitted on both direct and cross examination 
that they were given copies of the contract to read, that no effort 
was made to secrete any part of the contract, that changes were 
made to the contract at their request and in their presence, and 
that they retained a copy thereof in their possession. The Court 


instructed the jury as follows: 


"You are also to take into consideration the 
opportunity the plaintiffs had of observing 
what they signed, whether they were per- 
mitted to read the exchange contract, 
whether any attempt was made to secrete 
any of the written terms, whether the ex- 
change contract was given to them to read, 
whether any effort was made to hide or se- 
crete any of the terms thereof, whether the 
contract was openly available for the plain- 
tiffs to read, whether they retained one or 
more of the copies from the date of the 
execution to the date of the consummation;" 
(J. A. 143) (Emphasis supplied. ) 


It is clear from this instruction that the jury was asked to find 
facts which had been admitted by all parties. Since these facts were 
not in issue and since the defendant asked the Court to properly in- 
struct the jury on these facts (J. A. 12), it was prejudicial error for 
the Court to give the instruction quoted above. While it is well settled 


that a judge may comment on the evidence, he must not mislead the 


jury. As the Supreme Court said in Town of Orleans v. Platt, 99 U.S. 
676, 25 Law Ed. 404, (1879) at page 678 of the opinion: 
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"Where the testimony is all one way and is conclusive 
in its effect, a party has no right to ask a charge 
which assumes that it is otherwise. It would tem to 
create a doubt where none existed or ought to exist, 


and might mislead the jury." (Emphasis supplied.) 


8. The jury may not be partially instructed as to how to measure 
damages. 


The uncontradicted evidence showed that when the defendant sold 
the plaintiffs' property he received $422. 64 cash, a second trust note 
of $4, 000. 00 and a third trust note of approximately $3, 200.00. Said 
evidence further showed that he sold the second trust note for $2200. 00 
and that the third trust note had no value and was subsequently fore- 
closed. The Court instructed the jury to allow the defendant credit for 
the discounted value of the second trust note, but refused to allow him 
credit for the value of the third trust note (J. A. 146), as requested by 
the defendant (J. A. 15). 

"Tf the trial court undertakes by instruction to the 
jury to itemize the elements of loss, care should 
be taken to include all such items."' (Emphasis 
supplied. ) 
Mobile Light & RCo. v. Gadik, 100 So. 837, 840; 211 Ala. 582, 585 
(1924). See also 25C.J.S. #183, pg. 877. 


Defendant was as much entitled to have the jury consider the 
evidence regarding the value of the third trust note as the second trust 
note. The defendant was prejudiced by the instruction allowing the 
jury to return a money judgment whieh inchided the face amount of a 
note shown by the evidence to be virtually worthless, without even 
being allowed to consider the evidence of its value. 


9. A term price is evidence of a high order in determining the 
reasonable market value only so far as the terms are equivalent to cash. 
The Court instructed the jury that the term price of $14, 950. 00 


in the defendant's sale of the You Street property was evidence of a high 
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1 
order in determining the reasonable market value of the property. 


(J. A. 146) The above instruction incompletely and inadequately 
states the law as set forth in this Court's recent en banc decision 
in Riley v. District of Columbia Redevelopment Land Agency, No. 
12782, U.S. App. D.C. i. eae , (1957). The 


opinion written by Chief Judge Edgerton states on page 4 as follows: 


"A credit sale is indicative of the fair market 
value of the property only to the extent to which 
notes can be turned into cash, that is, are 
‘equivalent to cash. '" 


To the same effect, see the opinions of Circuit Judge Washington, 


pages 6 and 7 and Circuit Judge Berger, page 9. 


Since it has long been recognized and since it has recently 
been affirmed by every member of this Court that a term sale is 
evidence of fair market value only to the extent the terms are equi- 
valent to cash, it must be error for the Court to fail to so instruct 


the jury. 


CONCLUSION 
For the reasons hereinbefore set forth, it is respectfully 
submitted that the judgment of the Court below should be set aside 
and a judgment entered for the Appellant or in the alternative the 
case should be remanded for a new trial. 
Respe ctfully submitted, 


BRAINARD H. WARNER II 
1010 Vermont Avenue, N. W. 
Washington 5, D. C. 


HERMAN MILLER 
421 4th Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 


1 It is assumed that the terms "fair market value” and “reasonable market value” are synonymous. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


428 [Filed June 16, 1954] 


JAMES R. COATES, 
MARION E. COATES, 
MARGARET E. BROWN, 
333 Webster Street, N. W. 
Washington, D. C. 
Plaintiffs, 
V. : Civil Action No. 2587-'54 
SIDNEY J. BROWN 
and 
SARAH BROWN 


3125 Beech Street, N. W. 
Washington, D. C. 


Defendants 


COMPLAINT FOR DAMAGES 


The plaintiffs respectfully show unto the Court: 

1. That the amount in controversy, exclusive of interest and 
costs, is in excess of Three Thousand ($3,000.00) Dollars, and this 
Court has jurisdiction of the cause; 

2. That the defendant, Sarah Brown, is the wife of the 
defendant, Sidney J. Brown, and joined in the transactions hereinafter 
complained of. On, to wit, August 6, 1952, the defendant, Sidney J. 
Brown, then trading as First National Realty Corporation, at a time 
when plaintiffs were under great emotional stress and without 
understanding of the significance of the transaction, by exercise of 


misrepresentations and fraudulent promises induced the plaintiffs to 


execute a contract whereby they agreed to exchange valuable property 





2 
then owned by them for property owned by the defendant. With reliance 


upon the aforesaid misrepresentations and fraudulent promises, the 


plaintiffs conveyed to the defendants title to premises, 602 U Street, N.W., 


Washington, D. C., the same being Lot 811 in Square 3092, and fairly 
valued at $14,500.00, and took from the defendants title to premises, 
333 Webster Street, N. W., Washington, D. C., the same being Lot 73 
in Square 3309, and fairly valued at $12, 500. 00 

3. Under the terms of the aforesaid contract of exchange, 
plaintiffs were to assume existing trusts on the said property at 333 

429 Webster Street, N. W., being then acquired by them, and 

defendants were to assume all trusts then existing on the property at 
602 U Street, N. W., being then acquired by them. Prior to August 6, 
1952, and at the time of preliminary conversations between the parties, 
there were no encumbrances on the property at 333 Webster Street, N. W., 
and there was one trust with an unpaid balance of approximately 
$5,750.00 as an encumbrance on the property at 602 U Street, N. W. 
On August 6, 1952, the same date on which the aforesaid exchange 
contract was executed and instruments of conveyance were exchanged in 
the office of the defendant, Sidney J. Brown, he procured a loan of 
$9,000.00 which he secured by a first trust on the property at 333 Webster 
Street, N. W. That trust was assumed by plaintiffs. In addition, the 
defendant, Sidney J. Brown, induced the plaintiffs to execute and deliver 
a second trust note in the amount of $5,450.00. In addition, despite 
the agreement to assume all existing indebtedness in the respective 
exchange of properties, the defendant, Sidney J. Brown, induced the ' 
plaintiffs to pay the balance of an F. H. A. insured loan for improvements 
theretofore made on the property at 602 U Street. In addition, despite 
the fact that the defendant, Sidney J. Brown, refused plaintiffs' request 
that the transaction be handled through a reputable title company and 
explained that he could thereby save money for them, he charged the 
plaintiffs $60.50 for a title search; $22.50 for preparing instruments of 
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conveyance; $8.00 for noting and examining the instruments by himself 
prepared; $17.00 for recording fees; $5.00 for notary fees; and $10.00 
for settlement charges. The result of the exchange, fraudulently 





procured by the defendant, Sidney J. Brown, is that plaintiffs have paid 
or are obligated to pay approximately $23, 600.00 for a property fairly 

valued at $12,500.00, and the defendants have unfairly inured to profit 
of approximately $11, 100. 00; 

4, The defendant, Sidney J. Brown, imposing upon the 
emotionally distressed condition of the plaintiffs, particularly upon the 
condition of the plaintiff, Marion E. Coates, who was then deeply 
distressed by acts of molestation on her infant daughter, occurring in 
the neighborhood of 602 U Street, N. W., promised and agreed that 


430 he would effect an exchange of properties of equal value; that the 


respective assumptions of existing trusts would make the parties come 
out even; that if plaintiffs would just sign the papers enabling him to 

help them out in a hurry, he would explain the transaction later; that 

he would give the plaintiffs their ''cash'' when the deal had been completed. 
In response to plaintiffs' insistence that the transaction be handled 
through a title company, he belittled the work of title companies and 
promised to save the plaintiffs money by handling the settlement in his 
office. Plaintiffs aver that they are and heretofore have been uninformed 
in regard to matters of business and that the defendant is a man of long 
experience in real estate matters; that they at no time understood the 
significance of papers signed by them at defendants' urging; that they 

fully relied upon the statement of the defendant, Sidney J. Brown, that 
everything would come out even, and that they have been damaged as 
aforesaid because of such reliance, and by his failure to keep his 
promises and agreements. 

WHEREFORE, The premises considered, plaintiffs demand 
judgment of the defendants, and each of them, in the amount of $11,100.00, 
plus interest from August 6, 1952, besides the costs of this action. 

COLLINS AND FINNEY 


{[ JURY DEMAND ] By /s/ Harry A. Finney 
901 Shoreham Building 
Attorneys for Plaintiffs 
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ANSWER OF SIDNEY J. BROWN TO COMPLAINT 

Comes now the defendant Sidney J. Brown through his attorneys 
of record, Milton Kaplan and Stanley Klavan, and for answer to the 
Complaint filed against him herein, states as follows: 

FIRST DE FENSE 

The Complaint fails to state cause of action upon which relief 

can be granted. 
SECOND DEFENSE 

Le The defendant admits that on August 6, 1952 he entered into 

a contract with the plaintiffs whereby he agreed to exchange premises 


333 Webster Street, Northwest in return for premises 602 U Street, 





Northwest. Said contract has heretofore been annexed to defendant's 
Motion To Dismiss Complaint and defendant prays that said contract 
be read and considered a part of this Answer. 
2. Defendant states that the contract aforesaid has been 
executed pursuant to the terms thereof. 
3. Defendant denies each and every other allegation contained 
in the Complaint not heretofore expressly admitted. 
WHEREFORE, having answered, defendant demands that the 
Complaint herein be dismissed with its proper costs. 
/s/ Milton Kaplan 
/s/ Stanley Klavan 


Attorneys for Defendant 
Sidney J. Brown 
1142 Investment Building 
Washington, D. C. 


432 {Certificate of Service] 


433 [Filed March 16, 1956] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 
Court approved pretrial statements of P. & Ds. are attached 


March 16, 1956 


hereto. P's. motion to amend complaint to allege breach of agency 
relationship between P & D. Sidney J. Brown and to amend Ad 
Damanum to claim $25,000.00 punitive damages is over D's. objection 
granted. Ds. by this order, denies the existence of agency relationship 
or breach thereof. P. agrees to furnish D. with a copy of settlement 
sheets, dated Sept. 4, 1952. 

Case will remain open for taking depositions for period of two 
weeks. 

P's. will claim that D. Sarah Brown's participation in case 
insisted in the signing or execution of instruments of indebtedness and 
conveyance and by acceptance of fruits of transaction. 

Settlement sheet and copy of exchange contract, signed by Pretrial 
Judge, may be offered without formal proof. Ds. deny any inequitable 
profits in this transaction. 


/s/ Edward A. Tamm 
JUDGE 


/s/ Harry A. Finney 
/s/ Wilmer S. Schantz 


[Filed March 16, 1956] 


PLAINTIFFS' PRETRIAL STATEMENT - PLAINTIFFS’ 
CLAIM 


Plaintiffs claim that the defendant, Sidney J. Brown, violated 
their agency relationship with him by dealing in his own behalf and to 
their injury with the subject matter of the agency, and that he was 


guilty of willfully false and fraudulent promises and representations 


whereby they, uninformed of matters of which the said defendant held 
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superior knowledge relied upon such promises and representations to 
their injury. They claim that the defendant, Sara Brown, ratified the 
conduct of Sidney J. Brown by joining with him in instruments of 
indebtedness and of conveyance and by acceptance of fruits of the 
transaction, which it would be unconscionable for her to retain. 
Pare ‘ just prior to vg 6, 1952 
Plaintiffs had engaged the defendant Sidney J. Brown, trading as 


First National Realty Corporation, to sell for them their property at 
602 U Street, N. W., Washington, D. C., in which they had an equity of 
$9,200.00, and to find for them other suitable property which they would 


buy. 

The defendant, Sidney J. Brown, thereafter learned that plaintiff 

had become interested in purchasing property at 333 Webster Street, 
N. W., which was being handled for sale by another real estate operator. 
Whereupon he, in breach of his agency relationship with plaintiffs and 
by means of willfully false and fraudulent promises and representations, 
on which plaintiffs, in ignorance of the true nature of the transaction, 
relied, induced the plaintiffs to execute a so-called "exchange contract" 
whereby they would convey their said U Street property to the defendants 
and defendants would convey to plaintiffs the said Webster Street property, 
with existing encumbrances on each said property to be assumed by the 
parties taking title. As of the date of the execution of the said contract 
435 of exchange, defendants did not own the said Webster Street 
property, but they shortly thereafter acquired it and placed thereon a 
first trust in the amount of $9,000.00 for assumption by the plaintiffs. 
As of the date of execution of the said contract of exchange, there existed 
on the U Street property a first trust of $5,750.00. 

In addition to assumption of the first trust of $9,000.00, the 
plaintiffs executed in defendants’ favor a second trust in the amount of 
$5,450.00. In addition, they gave up their said equity of $9, 200.00 
in the U Street property, making the purchase price of the Webster 
Street property $23, 650.00, whereas the defendants paid only $14,000.00 


for it. Defendant, Sidney J. Brown's inducements whereby plaintiffs 





7 
executed the exchange contract were in the form of promises that the 
transaction "would come out even," and that plaintiffs 'would receive 
their cash" when the transaction was completed. 
REQUEST FOR LEAVE TO AMEND COMPLAINT 

Plaintiffs ask leave to amend their complaint to include their 
further allegation of breach of agency relationship by the defendant, 
Sidney J. Brown, and to add their demand for punitive damages in the 
amount of $25,000.00. 

STIPULATIONS 

Admission without formal proof of copy of Exchange Contract, 
dated August 6, 1952, and Settlement Sheet, dated September 4, 1952. 

Plaintiffs desire to take the deposition of the defendant, Sidney J. 


Brown, prior to trial of the cause. 


COLLINS AND FINNEY 
By /s/ HARRY A. FINNEY 


* * * 
Attorneys for Plaintiffs 


[Certificate of Mailing] 


436 [Filed March 16, 1956] 
DEFENDANTS' PRE-TRIAL STATEMENT 
Come now the defendants, SIDNEY J. BROWN and SARAH BROWN, 


by and through their attorneys, and for pre-trial statement state as 


follows: 

The defendant, SIDNEY J. BROWN, admits that he entered into 
an "exchange agreement" with the plaintiffs, JOSEPH W. COATES and 
MARGARET E. COATES, on August 6, 1952, to exchange real property 
known as 333 Webster St., N. W. and 602 USt., N. W., Washington, 
D. C. The defendant, SIDNEY J. BROWN, denies all allegations of 


fraud or misrepresentation as set forth in the complaint. 
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Defendant, SARAH BROWN, denies that she participated in the 
aforesaid transaction of August 6, 1952, and likewise denies any and 
all allegations of fraud or misrepresentation made against her, which may 
appear in the complaint. 

Defendants request that plaintiffs furnish them with a copy of the 
"settlement sheet" received by the plaintiffs in said transaction, a 
defendants being unable to locate their copy. , 

Defendants also request that they be given leave to take the 
depositions of plaintiffs and/or witnesses of the plaintiffs. ) 
Requested Stipulations: Defendants request that the "exchange contract" 
agreement entered into by plaintiffs and defendant, Sidney J. Brown, on 
August 6, 1952, and signed by the parties, be admitted without formal 


proof. 
NEWMYER & BRESS 
By /s/ Wilmer S. Schantz, Jr. 
* KX x 
Attorneys for Defendants 
437 [ Filed March 20, 1956] 


AMENDED COMPLAINT FOR DAMAGES 

The plaintiffs respectfully show unto the Court: 

i. That the amount in controversy, exclusive of interest and 
costs, is in excess of Three Thousand($ 3,000.00) Dollars, and this Court 
has jurisdiction of the cause; 

2. That the defendant, Sarah Brown, is the wife of the defendant, 
Sidney J. Brown, and joined in the transactions hereinafter complained 
of. Prior to August 6, 1952, the plaintiffs engaged the defendant, 

Sidney J. Brown, to sell for them their property at 602 U Street, N. W., 
and to find other suitable property for them to purchase. On, to wit, 
August 6, 1952, the defendant, Sidney J. Brown, then trading as First 


National Realty Corporation, at a time when plaintiffs were under great 
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emotional stress and without understanding of the significance of the 
transaction, by exercise of misrepresentations and fraudulent promises, 
and in violation of the agency relationship of the parties, induced the 
plaintiffs to execute a contract whereby they agreed to exchange valuable 
property then owned by them for property owned by the defendant. With 
reliance upon the aforesaid misrepresentations and fraudulent promises, 
the plaintiffs conveyed to the defendants title to premises, 602 U Street, 
N. W., Washington, D. C., the same being Lot 811 in Square 3092, 
and fairly valued at $14, 500.00, and took from the defendants title to 
premises, 333 Webster Street, N. W., Washington, D. C., the same 
being Lot 73 in Square 3309, and fairly valued at $12, 500.00. 

438 3. Under the terms of the aforesaid contract of exchange, 
plaintiffs were to assume existing trusts on the said property at 
333 Webster Street, N. W., being then acquired by them, and defendants 
were to assume all trusts then existing on the property at 602 U Street, 
N. W., being then acquired by them. Prior to August 6, 1952, and at 
the time of preliminary conversations between the parties, there were 
no encumbrances on the property at 333 Webster Street, N. W., and 
there was one trust with an unpaid balance of approximately $5,750.00 
as an encumbrance on the property at 602 U Street, N. W. On August 6, 
1952, the same date on which the aforesaid exchange contract was 
executed and instruments of conveyance were exchanged in the office of 
the defendant, Sidney J. Brown, he procured a loan of $9,000.00 which 
he secured by a first trust on the property at 333 Webster Street, N. W. 
That trust was assumed by plaintiffs. In addition, the defendant, Sidney 
J. Brown, induced the plaintiffs to execute and deliver a second trust 
note in the amount of $5,450.00. In addition, despite the fact that the 
defendant, Sidney J. Brown, refused plaintiffs' request that the 


transaction be handled through a reputable title company and explained 


that he could thereby save money for them, he charged the plaintiffs 


$60.50 for a title search; $22.50 for preparing instruments of conveyance; 


$8.00 for noting and examining the instruments by himself prepared; 
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$17.00 for recording fees; $5.00 for notary fees; and $10.00 for 
settlement charges. The result of the exchange, fraudulently procured 


by the defendant, Sidney J. Brown, is that plaintiffs have paid or are 
obligated to pay approximately $23, 600.00 for a property fairly valued 
at $12,500.00, and the defendants have unfairly inured to profits of 
approximately $11, 100. 00; 

4. The defendant, Sidney J. Brown, imposing upon the 
emotionally distressed condition of the plaintiffs, particularly upon the 
condition of the plaintiff, Marion E. Coates, who was then deeply 
distressed by acts of molestation on her infant daughter, occurring in the 
neighborhood of 602 U Street, N. W., promised and agreed that he would 
effect an exchange of properties of equal value; that the respective 
assumptions of existing trusts would make the parties come out even; 
that if plaintiffs would just sign the papers enabling him to help them out 
in a hurry, he would explain the transaction later; that he would give 
the plaintiffs their "cash" when the deal had been completed. In response 

439 to plaintiffs’ insistence that the transaction be handled through a 
title company, he belittled the work of title companies and promised to 
save the plaintiffs money by handling the settlement in his office. 
Plaintiffs aver that they are and heretofore have been uninformed in 
regard to matters of business and that the defendant is a man of long 
experience in real estate matters; that they at no time understood the 
significance of papers signed by them at defendants' urging; that they 
fully relied upon the statement of the defendant, Sidney J. Brown, 
that everything would come out even; and that they have been damaged 
as aforesaid because of such reliance, and by his failure to keep his 


promises and agreements. 





1i 
WHEREFORE, the premises considered, plaintiffs demand 
judgment of the defendants, and each of them in the amount of $11,100.00, 
plus interest from August 6, 1952, besides the costs of this action. 


Plaintiffs also demand judgment for punitive damages in the amount of 
$25,000. 00. 


COLLINS AND FINNEY 
By /s/ Harry A. Finney 
*x* *K * 


Attorneys for Plaintiffs 
[Jury Demand] 


[Certificate of Service] 


[Filed October 17, 1956] 
DEFENDANT'S PRAYER NO. 1. 
You are instructed under the evidence adduced in this case, and 


in accordance with the law, to return a verdict for the defendant. 


Granted Denied Modified 
x 


[Filed October 17, 1956] 

DEFENDANT'S PRAYER NO. 2. 

You are instructed that if you believe from the evidence that the 
defendant Sidney J. Brown did not agree to become the agent for the 
plaintiffs in procuring premises 333 Webster Street, N. W., and 
further that he did not agree to act as agent for the plaintiffs in the 
sale of premises 602 You Street, N. W., but to the contrary acted as 


in no way defrauded or intentionally misled the plaintiffs 


principal in his own behalf, A then the plaintiffs are not entitled to your 
4 


verdict, since it is not unlawful or improper for anyone to act as a 
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principal in his own behalf and execute an exchange contract, and in 
event you shall believe that Brown was acting as principal and not as 
agent you are not to regard, or take into consideration, whether the 
plaintiffs made a good or bad bargain for themselves, as the law does 
not make bargains between the parties who act for themselves as 
principals. 
Granted Denied Modified 

».4 


[Filed October 17, 1956] 
DEFENDANT'S PRAYER NO. 3. 

In examining the question whether the defendant Sidney J. Brown 
undertook to act or become the agent for the plaintiffs, you are to examine 
and take into consideration the evidence given by the plaintiffs and the 
defendant, together with all documentary proof, including the records, 
letters and contracts signed by the parties, and all of the surrounding 
circumstances of the transaction. You are also to take into consideration 
the opportunity the plaintiffs had of observing what they signed, whether 
they were permitted to read the exchange contract, whether any attempt 
was made to secrete any of the written terms, oudae the exchange 


whether any 
contract was given them to read, andre effort was made to hide or 

whether 
secrete any of the ages thereof, and it was openly available for the 

whether 
plaintiffs to read, and / they retained one of the copies from the date 
and it must be determined by you whether 

of execution to the date of the consumation, +hen-it-eannet be-said that 
the Plaintiff 
they relied upon any of the xxxxx alleged oral statements made by 


. the contrary. 
Granted Denied Modified 
x 
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443 [Filed October 17, 1956] 


DEFENDANT'S PRAYER NO. 4. 

In this case the basis of the plaintiffs' claim is that the defendant 
Sidney J. Brown orally made statements, upon which they relied, and 
which were false at the time of the making, and that he misrepresented 
what the contract contained. You are instructed that it is easy for the 
plaintiffs to make self-serving declarations of this character. If you are 
to accept them they must be supported by special strong, clear and 
convincing evidence, and the surrounding circumstances. Unless such 
oral statements alleged to have been made by the defendant Brown are 
so supported they should be accepted with suspicion. If you believe 
that the evidence does not clearly, convincingly and strongly show that 


said alleged statements were made, then your verdict must be for the 


defendant. 
Granted Denied Modified 
ae 
444 [Filed October 17, 1956] 


DEFENDANT'S SUBSTITUTED PRAYER NO, 4. 

In this case the basis of the plaintiffs' claim is that the defendant 
Sidney J. Brown made oral statements upon which the plaintiffs relied 
and which were false at the time they were made in that he misrepresented 
what the contract contained. In order for you to accept the plaintiffs’ 
claim that these statements constituted fraud and misrepresentation, 
the plaintiffs' evidence must be clear, strong and convincing because 
the requirement in law is that claims for fraud and misrepresentation 
must be proved by the party asserting it by unequivocal, strong, clear 
and convincing evidence. If such evidence is not strong and convincing 
then this test has not been met then the plaintiff is not entitled to your 


verdict. Such strong and convincing evidence requirement is met only 


when you are clearly convinced that the statements were made, that 
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the evidence clearly shows the plaintiffs' evidence is correct and you 








are strongly impressed by it. If you are doubtful about it, or it is 





not very convincing then you must find for the defendant. 











Granted Denied Modified 
x 
445 [Filed October 17, 1956] 
DEFENDANT'S PRAYER NO. 5. : 


You are instructed that unless the plaintiffs prove to your 


satisfaction by strong, clear, convincing evidence that the defendant 





Brown made a false and untrue statement to the plaintiffs, which 
induced them to act, and upon which statement they had a right to act 
and rely, in order to recover, the untrue and false statement must be 
of an existing fact, and if the statement alleged to be untrue and false ‘ 
concerned a matter which was to be done by Brown, it cannot be said 
to relate as to an existing fact. The claim of the plaintiffs is that 
Brown orally agreed to sell their property at 602 You Street, N. W., 
and after sale to pay the first trust, secondly pay the F. H. A. note, 
thirdly pay his commission and lastly remit the proceeds to the plaintiff 
for application to the payments due on their 333 Webster Street, N. W., 
property. If you believe that these oral statements concerned facts 
and matters which did not then exist, but was something to be done 
thereafter, that is in the future, even if you believe they were made, 
and Brown did not actually carry out these oral representations there 
can be no recovery for fraud and misrepresentation, but at best it could 
be said that they only constitute a breach of contract, and thereupon your 
verdict must be for the defendant as there can be no fraud of a matter 
to be done in the future. 
Granted Denied Modified 
x 
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446 [Filed October 17, 1956] 
DEFENDANT'S PRAYER NO. 6. 

You are instructed further that in addition to the elements already 
given you as to what constitutes fraud and misrepresentation which is 
actionable, the plaintiffs must prove to your satisfaction that they were 
damaged. 

If you believe from the evidence adduced in this case that the 
defendant made false and untrue statements to the plaintiffs upon which 
they relied and had a right to rely, and that such oral statements were 
in fact false and untrue, and-at the timethey-were-made the -concerned 
facts-whieh-were then-in existence then the measure of damages is the 


difference between the fair market value of the property they conveyed 


and the fair market value of the property which they received. 

In considering the fair market value of these properties you are 
not at liberty, and you are instructed not to consider the cash price of 
One property and the credit price of the other. You are in so considering 
market value to either compare their cash values, or their credit values. 
If you believe that there was no damage then your verdict must be for the 
defendant. 

Granted Denied Modified 
» 4 x 


[Filed October 17, 1956] 

DEFENDANT'S PRAYER NO. 7. 

You are instructed in considering the question of fair market 
value, the evidence discloses that second and thizd deed of trust notes 
are sold on the open market for discounted values, and that such is 
the usual practice in the District of Columbia. You are to allow the 
defendant credit for any discount he was required to pay for such sales, 
and consider only the actual sums received by him in such sale of any 


note. 








16 4 

In addition, the plaintiffs stated that the agreement permitted the ‘ 
defendant a commission. You are to allow the defendant such com- 

mission amounting to 5% of the selling price of the 602 You Street, N. W. 


property. If you determine the value on a cash basis you are to allow 








such commission on that basis, and if you determine the value ona . 
credit basis you are to allow him a commission on that basis. But, in 2 
any event you may not determine the value of said property on either 


a cash or credit basis for one purpose and a different basis for another 


purpose. 
Granted Denied Modified 
pee. See 

449 [Filed October 17, 1956] 


PLAINTIFF'S INSTRUCTION NO. ONE 

If you find from the evidence that the defendant, Sidney J. Brown, 
was retained by the plaintiffs to act as their agent, either in selling 
their house or procuring a house for them to purchase , then as a matter 
of law you are instructed that he owed them the highest fidelity and 
was bound to inform them fully of every development affecting their 
interests and particularly not secretly or otherwise to take any step 
from which he could reap a profit personally at their expense. 
Jay vs. General Realties Co. (D. C. Mun. App. 1946, 49 A. 2d 752) 


granted 





| 
| 
| 
| 








17 


450 [Filed October 17, 1956] 


451 PLAINTIFFS' PRAYER NO, 3. 


PLAINTIFFS' INSTRUCTION NO. 2. 

If you believe that the plaintiffs, despite the fact that they 
actually signed the exchange contract and accepted the so-called 
settlement sheet while actually exchanging deeds of conveyance, did 
not understand the meaning and effect of such instruments and if you 
further believe that the defendant, in response to the plaintiffs’ request 
for explanations, falsely represented the meaning of such instruments 
and that the plaintiffs relied upon the defendant, Sidney J. Brown, and 
the representations of said Sidney J. Brown, then you are instructed 
that the defendant's conduct amounts to fraud for which the plaintiffs 
may recover damages and the plaintiffs are not bound by the terms of 
the written instruments. 

Owen vs. Schwartz, 85 U. S. Appeals D. C., 302 
First National Bank vs. Fox, 40 Appeals D. C., 430 


granted 


If you find from a preponderance of the evidence that defendant 
was guilty of the fraud as alleged by plaintiffs and that such fraud was 
purposely, intentionally and wilfully practiced upon plaintiffs for the 
purpose of defrauding them as alleged, and that plaintiffs were damaged 
thereby, you may, if in the exercise of your sound discretion you 
believe it is your duty so to do, in addition to such compensatory 
damages, as you may find plaintiffs are entitled to recover, assess 
such punitive or exemplary damages as are reasonable and just under 
the circumstances of this particular case, the aggregate of said 


compensatory damages, if any, and said exemplary or punitive damages, 





if any, however, not to exceed the amount demanded in plaintiffs' 


complaint, to wit, $11,100 actual damages and $25,000 punitive damages. 


granted 
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454 [Filed October 17, 1956] 
PLAINTIFFS' INSTRUCTION NO. 6. 

If you believe the plaintiffs’ testimony that the defendant was 
engaged to sell for the plaintiffs the property at 602 U Street, N. W., 
and to turn over to them the proceeds of said sale less deductions for 
a broker's commission, plus the amount of the first trust on said 
property and the balance due on a small F. H. A. note, that in 
violation of said engagement, defendant failed to do so, then you shall 
award to the plaintiffs the reasonable market value of said property, 
less such deductions. In considering what is the reasmable value of 


said premises you may take into account the fact of the sale by the 


defendant shortly after the transactions herein and the sale price in the 


amount of $14,950.00. You are instructed that in determining the 

reasonable value of property the sale price thereof is evidence of the 

highest order. 

Riley vs. D. C. Redevelopment Land Agency, U. S. Appeal D. C. 
(12782 Decided May 17, 1956) 


granted 


456 [Filed October 17, 1956] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 11th day of October, 
1956 before the Court and a jury of good and lawful persons of this 
district, to wit: 


Mrs. Dorothy M. Burke Mrs. EdnaS. Rolston 
Harvey N. Tapscott James B. Waters, Jr. 
Mrs. Fleta M. Ross Lyle E. Sherman 

James M. Brearley Mrs. Nannie V. Dixon 
Mrs. Mary V. Brown Mrs. Jean T. Hardisty 
Lawrence C. Jones Mrs. Cleoda R. Parks 


who, after been duly sworn to well and truly try the issues between 


‘James R. Coates, Marion E. Coates and Margaret E. Brown, plaintiffs, 
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and Sidney J. Brown, Defendant, and after this cause is heard in part, 
Juror #1, Mrs. Dorothy M. Burke is excused by the Court and Alternate 
Juror #1, Thomas D. Riley takes the place of juror #1. After this case 
is heard and given to the jury in charge, they upon their oath say this 
17th day of October, 1956, that they find the issues aforesaid in favor 
of the plaintiffs and thatthe money payable to them by the defendant 
Sidney J. Brown by reason of the premises is the sum of seven thousand 
and fifty-nine dollars ($7,059.00) compensatory damages, and that the 
money payable to them by the defendant Sidney J. Brown by reason of 
the premises is the sum of seventy-five hundred dollars ($7500.00) 
punitive damages. Jury polled. 

WHEREFORE, it is adjudged that said plaintiffs recover of the 


said defendant, Sidney J. Brown the sum of seven thousand and fifty- 


nine dollars ($7,059.00) compensatory damage and that said plaintiffs 


recover from said defendant, Sidney J. Brown, the sum of seventy-five 


hundred dollars ($7500.00) punitive damages, together with costs. 


HARRY M. HULL, CLERK 


By /s/ Anne W. Lyddane 
Deputy Clerk 


By direction of 
Judge Edward A. Tamm 


[Filed December 24, 1956] 
NOTICE OF APPEAL 
Notice is hereby given this 24th day of December, 1956, that 
Sidney J. Brown, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered 
on the 26th day of November, 1956 in favor of James R. Coates, 
Marion E. Coates and Margaret E. Brown against said Sidney J. Brown. 


wt 
/s/ Herman Miller 
Attorney for Defendant 
Sidney J. Brown 


* * * 


[Certificate of Mailing] 
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[Filed March 14, 1957] 
DEF'S. EXHIBIT 1 


August 29, 1952 


Mrs. Margaret E. Brown, 
Mrs. Marion E. Coates and 
Mr. James R. Coates 

602 U Street, N. W. 
Washington, D. C. 


Dear Mrs. Brown and Mr. and Mrs. Coates: 
Iam advised that premises 333 Webster Street, N. W. will be 


vacant on Tuesday, September 2nd, and I should like to arrange an 


appointment for settlement for Thursday, September 4th, at 3:00 P.M. 
on your trade of premises 602 U Street, N. W. for 333 Webster Street, 


N. W. 
Please advise if this is satisfactory and I shall make a definte 
appointment and all necessary arrangements. 


Very truly yours, 


Sidney J. Brown 
SJB:ap 


DEF'S. EXHIBIT 2 
[Filed March 14, 1957] 
j FIRST NATIONAL REALTY CORPORATION 


* Ke 


Washington 5, D.C. 
September 2, 1952 


Mrs. Margaret E. Brown, 
Mrs. Marion E. Coates and 
Mr. James R. Coates 

602 U Street, N. W. 
Washington, D. C. 


Dear Mrs. Brown and Mr. and Mrs. Coates: 

Settlement on your trade of premises 602 U Street, N. W. for 
333 Webster Street, N. W. will be held on Thursday, September 4th 
at 3:00 P.M. 
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Please come to our office at that time and bring with you your 
monthly payment books as well as all records pertaining to premises 
602 U Street including the latest tax and water bills whether paid or 
unpaid. Also please have approximately $200.00 to cover settlement 


charges. 


Very truly yours, 
/s/ Sidney J. Brown 


SJB:ap 


DEF'S. EXHIBIT 5 
[Filed March 14, 1957] 
| DEED (35863) 


MARGARET E. BROWN AND MARION E. COATES TO SIDNEY J. 
BROWN AND SARAH BROWN. 


RECEIVED FOR RECORD on the day of : 
A.D, 19 . at o'clock M., and recorded in Liber No. 9797 
at Folio 484 , one of the Land Records for the District of Columbia, 


and examined by 
/s/ John B. Duncan 
Recorder. 


PLEASE RETURN TO: 

FIRST NATIONAL REALTY CORP. 

1111 Vermont Ave., N. W. 

Washington, D. C. 

602 "U" Street, N. W. 
THIS DEED 

Made this 4th day of September in the year one thousand nine hundred 
and fifty-two , by and between MARGARET E. BROWN AND 
MARION E. COATES parties of the first part, and SIDNEY J. 
BROWN AND SARAH BROWN, his Wife parties of the second part: 





22 

WITNESSETH, that in consideration of TEN and 00/100--Dollars 
the parties of the first part do hereby grant unto the parties of the 
second part, in fee simple as tenants by the entirety , all that piece 
or parcel of land, together with the improvements, rights, privileges 
and appurtenances to the same belonging, situate in the District of 
Columbia, described as follows, to wit: 
All of Lot numbered Thirty-four (34) in the E. M. Gillett and L. F. 
Randolph, Jr's subdivision of lots in Block numbered One (1) "Le Droit 


Park", as per plat recorded in Liber County 7 at folio 113 in the Office 


of the Surveyor for the District of Columbia, except the South four (4) 


foot by the full width thereof. 

Said lot being known for purposes of assessment and taxation as Lot 
numbered Eight Hundred Eleven (811) in Square numbered Thirty 
Hundred Ninety-two (3092). 

AND the said parties of the first part covenant that they will 
warrant specially the property hereby conveyed; and that they will 
execute such further assurances of said land as may be requisite. 

WITNESS their hands and seals the day and year hereinbefore 
written. 

In Presence Of 


/s/ Milton A. Mandel /s/ Margaret E. Brown [Seal] 


/s/ Marion E. Coates [Seal] 
[JURAT ] 


DEF'S. EXHIBIT 14 
[Filed March 14, 1957] 
EXCHANGE CONTRACT 
THIS AGREEMENT, Made and entered into this 6th day of August 
A.D. 1952, by and between Sidney J. Brown party of the first part, and 
Margaret E. Brown, Marion E. Coates and James R. Coates parties of 


the second part. 
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WHEREAS, the said parties hereto of the first and second part 
have mutually agreed to exchange their respective properties hereinafter 
more particularly described, upon the terms and conditions hereinafter 
set forth. 

NOW, THEREFORE, THIS AGREEMENT, WITNESSETH, That 
for and in consideration of the sum of Five Dollars, cash in hand paid 
by each to the other, the said parties hereto of the first and second 
parts do hereby mutually promise and agree to and with each other as 
follows, to wit: | | 

1. That the said party of the first part shall convey, or cause to 
be conveyed, unto the said parties of the second part, by deed with 
special warranty, all that parcel of land situate in the District of 


Columbia, with the improvements thereon known as 333 Webster Street, 


N. W. Lot 73, Sq. 3309. Party of first part agrees to paper 3 rooms. 


subject to the following deeds of trust which the said parties of the 
second part hereby assumes and agrees to pay Trusts totaling $14, 450 
payable $122 per month including principal and interest on all trusts 
until all trusts are paid. Trusts to be divided as follows: Ist trust, 
highest amount obtainable, not less than $9000, interest rate not 
exceeding 51/2%: 2nd trust, balance a $10 per $1000, 6% interest. 

2. That the said parties of the second part shall convey or 
cause to be conveyed, unto the said party of the first part by deed 
with special warranty, all that parcel of land situate in the District of 
Columbia, with the improvements thereon known as: 602 U Street, N.W., 
Lot 811, Sq. 3092. 


~ 


subject to the following deeds of trust of record which the said party | 
of the first part hereby assumes and agrees to pay list trust not exceed 
approximately $5750 at $65 per mo. Parties of 2nd part to continue to ° 
carry FHA note on premises 602 U Street, N. W. 


* * * a * * * 6 * * * 
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5. That the title to each property shall be good of record and 
in fact, subject only to covenants, of record and encumbrances herein 
mentioned, if any. Should either title, upon examination, be found 
defective, this agreement shall, at the option of the vendee of such 
property, be and become null and void, but neither party hereto shall 
be liable to the other for any damage by reason of such defective title, 
and they hereby accordingly release each other from any Such liability. 

6. That rents, taxes, insurance, water rents and interest shall 
be paid or adjusted to date of transfer. Taxes shall be adjusted in 
accordance with certificate of taxes issued by the Collector of Taxes of 
the District of Columbia, except that all special improvements completed 
prior to the date hereof, whether or not assessment therefor is now 
levied, shall be paid for or proper allowance made therefor, by the 
respective vendors at the date of transfer. 

7. That the examination of title, conveyancing, recording, notary 
fees and revenue stamps on deeds and notes shall be at the cost of the 
respective vendees. 

8. That this agreement shall be consummated simultaneously 
and within 45 days or as soon as possession is available of 333 Webster 
St., N. W., from the date hereof; it being agreed that the same shall 
be binding upon and extend for the benefit of the parties hereto and each 
of them, their and each of their heirs, personal representatives, 
successors and assigns. 

9. That NO AGENT is acting in the premises as agent for all of 
the parties hereto and with the full knowledge and consent of all of the 
Said parties hereto, and shall be paid a commission for their services 
the sum of NONE Dollars, by said part of the first part, and shall 
also be paid as commission for their services the sum of NONE Dollars 
by said part of the second part. 

10. This contract, made in triplicate, when ratified by the 
parties of the first and second part, contains the final and entire 


agreement between them and they shall not be bound by any terms, 
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conditions, statements or representations, oral or written, not 
herein contained. 
Parties of 2nd part may take refrigerator from 602 U Street, N. W. 
if refrigerator is taken from 333 Webster St., N. W. 
WITNESS our hands on the day and the year first hereinabove 
written. Executed in triplicate. 


/s/ Sidney J. Brown 
/s/ Margaret E. Brown 
/s/ Marion E. Coates 
/s/ James R. Coates 


In presence of 


DEF'S. EXHIBIT 17 


[ Filed March 14, 1957] 


October 2, 1952 


Mr. and Mrs. James Coates 
333 Webster Street, N. W. 
Washington, D. C. 
Re: 602 You Street, N. W. 


Dear Mr. and Mrs. Coates: 

We have received a water bill of $1.98 for excess water used prior 
to the purchase from you of premises 602 You Street, N. W. The period 
covered is April 30 to September 4, 1952, inclusive. 

Please send us your check or bring in this amount to our office. 

With best wishes, 
Sincerely yours, 
Milton A. Mandel 
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PLAINTIFF'S EXHIBIT 2 


Case No. 


Margaret E. Brown, Marion E. Date 9/4/52 
WOstee ane amee Ty CARs Address 333 Webster St., N.W. 


USt., N. W. 


Block 


In the Matter of Trade, Lot 73 & 811 Square 3309 & 3092 


Equity in premises 602 U St., N.W. 


plus Trusts totalling 14, 450-- 
ae * * 5 SS 
Conveyancing 7. 50 
Appraisal Fee 5. 00 
First Deed of Trust 
Eastern Bldg. Assn. 9,000.00 
Interest 
Insurance $9000 Fire & EC 5 yrs 47.25 
Second Trust 9, 450. 00 
* * * * * 
Insurance $5500 Fire & EC 3 yrs 17. 88 


Water Rent No adjustment 
333 Webster Taxes Pd to 12/31/52@ $132.00 yr. 42. 94 


ss x x * * 

602 U St Taxes for 6/30/52 to date@73.00 yr. 14.76 
x ak aK x ok 
Examination of Title 60. 50 
Tax Certificate and Report 2.00 
Conveyancing 22. 50 
Recording 17.00 
Noting conveyances 8.00 
Notary fee 5. 00 
Settlement fee 10.00 
Revenue Stamps 9. 90 
* aK * cs aK 
Balance due 270. 23 


No responsibility is assumed by this company as to correctness of 14. 720. 23 14, 790. 33 
b ] ° e 


information fumished as to principal, interest, insurance and escrow pL meee ee 
funds on assumed trusts; water rent; taxes or assessments except as reported on the tax certificate. 
Approved: /s/ James R. Coates, Marion E. Coates, Margaret E. Brown 
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EXCERPTS OF PROCEEDINGS 
Washington, D. C. 
Thursday, October 11, 1956 
The above entitled cause came on for trial at 1:45 o'clock p. m., 
on Thursday, October 11, 1956, in the United States District Court for 
the District of Columbia, in the Court House at Washington, D. C. 
BEFORE: 
HONORABLE EDWARD A. TAMM, Judge of the United States 
District Court for the District of Columbia, and a jury. 


* * * * * 
MARION E. COATES 
* * * * * 


DIRECT EXAMINATION 
BY MR. COLLINS: 
* * * State your name. <A. Marion E. Coates. 
And where do you live? A. 333 Webster Street, Northwest. 
And what is your occupation? <A. Typist. 
Where do you work? A. General Accounting Office. 
Are you the wife of James R.Coates? A. Yes. 


ok * * * 


*2Perere 


© 


Now, were you in 1952 one of the owners of premises 602 U 
Street, Northwest? A. Yes. 

Q. And did you at that time decide to sell the property? A. Yes. 

Q. Now, when you and the other owner decided to sell, would you 
tell us what you did? A. I looked at the ads in the newspaper, and I 
saw that the First National Realty Company had a lot of ads, and I 
decided to call them. 

Q. And had you ever had any previous dealings with the First 
National Realty Company? A. No. 

ss * K * x 

Q. Well, allright. What was said when you called? A. I 
called and I talked with someone at the First National Realty Company, 
and I told them I was interested in selling 602 U Street, Northwest, and 
I asked if they could send someone out to look at that house. 
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Q. Did someone come out? A. Mr. Bojan came out. 

xx * * x * 

Q. When Mr. Bojan came, to whom did he talk? A. He talked 
with me. 

* ak * ss * 

Q. Now, when was it, approximately, that you made this call 
and when did Mr. Bojan come to see you? A. It was either the last 
part of June, 1952 or the first part of July. 

aK x 5 x * 

A. He said that he was a salesman from the First National Realty 
Company, and he had come out to look at the house thatI had spoken 
about on the telephone, that I had told him I was interested in selling. 

Q. Now, Mr. Bojan at that time, what did he da? A. He looked 
through--I showed him the house, and he went through all the rooms, 
and he asked me if I had heard what the houses were selling for in that 
neighborhood and I told him that I heard that they were selling for 
between $14, 000 and $15, 000. 

Q. Did he express any-what did he say, when you said that, if 
anything? A. Well, he said that he would have to go back to the office 
and discuss it with Mr. Brown, his broker. 


* XK x * * 





Q. Now, did you have any other conversation with Mr. Bojan 
before he left? A. Yes. 

Mr. Bojan said since I was interested in selling this U Street 
house, that would I like to look at something else, because I had to have 
some place to live, and I told him I would look, but I didn't have any 
money. I would have to depend on the money from the sale of the U 
Street house to get something else. 

* aK * * x 

A. He asked me if I wanted to, and I told him, yes, and he took 


me out. 
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Then we went up on Webster Street, and he showed me 331 
Webster Street, Northwest, and I didn't like that so much. 

So the house 333 had a sign on it, but it wasn't First National. 

x x * x cd a * 

Q. Well, now, will you tell us what transpired up on Webster 
Street, 331 Webster, after you saw that? A. Well, I looked at that. 

It was empty, and I looked over at 333 from the back, and I said I liked 
the looks of that better. 

Q. And did that 333 have anything to indicate that it was for sale? 
A. Yes, it had a sign on it. 

Q. Do you recall if that was the First National Realty Sign, or 
some other? A. It was another sign. 

Q. Do you recall what other sign it was? A. No, I don't. 

Q. Now, did you have any discussion at that time with Mr. Bojan 
about 333? A. Yes. Mr. Bojan said that I could not see 333 that day 
because he would have to go back to the office and tell Mr. Brown, his 
broker, that I would be interested, and he would have to make 
arrangements for me to see it through the people, whatever people 

that had it at that time, but it was another company. 

Q. Did you see 333 that day any on the inside? A. No. 

Q. Did you see it atalater date? A. Yes. 

Q. Who took you to see it? A. Mr. Bojan. 

Q. And on that occasion when you went with Mr. Bojan, who else-- 
who was present, that is, were you and Mr. Bojan present or was any- 
body else present? A. That is all. 

Q. And will you tell us what conversation you had with Mr. Bojan 
at that time? Do you recall? A. Well, Mr. Bojan took me up and 
showed me the 333 Webster Street house, and I went through it, and I 
asked him what the price was, and he said he didn't quote prices. He 


had to discuss the price with Mr. Brown, his broker. 


Q. And now do you recall at any time--by the way, can you tell 


us approximately when it was that you saw 333 Webster Street? 


* x * *x cs * * 


A. It was a few days after I saw 331. It was a few days after. 
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* * * * * 


Q. Now, did you have any further contact with Mr. Bohan or 


with the First National Real Estate Company between the time you saw 


333--well, after you saw 333, did you have any conversation or any 


discussion thereafter with anybody of the First National Realty Company 
about it? A. Yes. 

Q. Will you tell us what that was? A. I called the office and I 
asked about the progress of the sale of the 602 U Street house because 
I knew I could not get another house until it was sold. 

* xx * x ca 

Q. Now, when you inquired of Mr. Bojan about the sale of the 
U Street property, what, if anything, were you told by him? A. Well, 
he said they were still trying to sell it; that Mr. Brown would take 

care of that. 

Q. Do you recall going to the First National Realty Company in 
August, 1952 in regard to this Webster Street property? A. Yes. 

Q. And do you recall approximately what time of the month it 
was? A. I think it was around August 6th. 

Q. And who was with you at that time? A. My mother, my 
husband and myself. 

Q. Now, what was your purpose in going to Mr. Brown's office 
at the First National Realty Company office at that time? A. To find 
out about the Webster Street house and the U Street house. 

Q. Now, when you went there whom did you see at the First 
National Realty Company? A. Mr. Brown and Mr. Bojan and some 
clerks that were working there. 

cd x ss x + 

Q. Now, will you tell us what transpired when you got there? 
A. Mr. Brown had this contract sheet all made out. It was already 
typed when we got there, and he had several copies, and he left my 


mother and husband and I look. 


* * 
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THE WITNESS: When we got there to the office, Mr. Brown had 
several contracts. They were already typed, and he allowed my 
mother and husband and I to look at them. 

When my husband and I were going over them, we did not under- 


stand -- 

MR. MILLER: I object to that, if your Honor please. That 
is a self-serving declaration. 

THE COURT: I think it is a proper statement. Go ahead. 

THE WITNESS: We didn't undertand the contract. Sol 
discussed with my husband, if he didn't think that we should have a 
lawyer, and Mr. Brown spoke up and said that he was a broker and a 
lawyer, and he would explain everything to us, and he would take care 
of the situation, and we didn't have anything to worry about. 

BY MR. COLLINS: 

Q. Now, had there been any discussion between you and Mr. 
Brown or anybody from the First National Realty Company with regard 

to the terms of that contract which was presented to you prior to 
that time, prior to the time you went to the office? 

x * * 3K 

A. No. 

Q. Now, will you tell us after Mr. Brown said that he was a 
broker and a lawyer, will you tell us what happened next on that 
occasion? A. Well, he explained that we were taking over the Webster 
Street house. 

Then I asked him about the U Street and he said if we sign for 
him to take over the Webster Street house, that would enable him to 
sell the U Street house, and then we could get our money. 

Q. Was there any discussion at that time about the price of the 
Webster Street property? A. Yes. 

Q. What was it? A. $14, 250. 

Q@. Who mentioned that price? A. Mr. Brown, and we owed 
$5750 on the U Street house, and that was to be deducted from the 
$14,450, and his commission was to be taken out, and we owed a small 
FHA note of $300. 
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* * Ba x % 
BY MR. COLLINS: 

Q. Now, I show you what has been marked plaintiff's exhibit 1 
and ask you if you can state what that is? A. Well, that is a contract 
that we signed. 

Q. When? A. August 6, 1952. 

ca x *x * aK 

BY MR. COLLINS: 

Q. Now, did there come a time later on when you had a settle- 
ment on this Webster Street property? A. Yes. 

Q. And where was that settlement held? A, That was held in 
Mr. Brown's office on Vermont Avenue. 

Q@. And prior to the settlement was there any conversation with 
Mr. Brown about where the settlement was to be held? A. Yes. On 

the day the contract was signed, we asked Mr. Brown where the 
settlement would be held; and in the meantime we had called, and he 
called us, and I think there was a letter that he sent us and told us that 
he would not have the settlement at the Title Company, but it would be 
at his office. 

Q. Well, now, when you stated that the day the contract was 
signed that there was a discussion about settlement, what was the dis- 
cussion at that time as to where the settlement would be? A. Well, I 
think Mr. Brown stated that we would have to come back. 

Q. To his office for settlement? A. He would notify us. In 
the meantime, I think the question was asked, I think it was asked by 
my husband, if the settlement would be at the title company. 

Q. Well, the settlement, I believe you stated, was actually in 
Mr. Brown's office? A. Yes. 

Q. And who was present at that time? A. Mrs. Brown, Mr. 


Coates, myself, Mr. Bojan, Mr. Brown, and a notary public. 


Q. Now, do you know when it was that that settlement was had? 
* ok * * aE 
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16 A. September 4. 


Q. Will you tell us what happened on that occasion? A. Well, 
we went to Mr. Brown's office, and if I remember, I think the settle- 
ment sheets were yellow or either white. I know they were long. They 
had lines on the paper, and they were also prepared when we got there, 
too. 

Q. Was there any discussion about the settlement at that time, 
about the terms of settlement? A. Yes, there was quite a discussion. 

Q. Will you tell us what itwas? A. Well, we were still asking 
him the same question about the U Street house. 

Q. What did you ask about it? A. We still didn't understand, 
wanted to know if it had been sold, and how we were going to pay for 
the Webster Street House, and we were told the same thing, the same 
as we were the day of the contract, that we were taking over the Webster 
Street house for $14,450, and that the U Street house would be sold, and 
the $5750 would be deducted from that, and the FHA note and Mr. Brown's 





fee. 
Then we would get our cash and that cash would go into the | 
Webster Street house. = 
* * x * 2 i 
i7 BY MR. COLLINS: 


Q. I show you what has been marked plaintiff's exhibit 2 for 
identification, and ask you if you can state what that is? A. This is the 
settlement sheet. 

* x * ak * 

BY MR. COLLINS: 

Q. Now, did you look at that settlement sheet at that time? 
A. Yes. 

Q. Did you understand by looking at it what the various figures 
meant? A. No. 

MR. MILLER: If your Honor please, I object; a self-serving 
declaration. 
THE COURT: I think the question is a proper one. 
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The objection is overruled. 
THE WITNESS: No, I didn't understand all the figures on 
the settlement sheet. 
BY MR. COLLINS: 
Q. Did you make any inquiry of anybody as to the meaning of 


these various items? A. Yes, we asked Mr. Brown to explain because 
he said he was our lawyer and he was representing us as a lawyer and 
a broker. 
5 3 
BY MR. COLLINS: 

Q. Now, did you ever receive any cash out of the U Street 
property? A. No. 

Q. Did you ever after the settlement on September 4th make any 
further inquiry of anyone, either Mr. Brown or anybody else at the 
First National Realty Company as to the matter of the U Street property? 
A. Yes. 

* mK a * aK 

Q. Now, did you after the settlement on September 4, learn 
about the sale of the U street property? A. Yes. 

Q. Will you tell us how you learned of that fact? A. I learned 
of it because the next day after the settlement, the lady that had bought 
602 U Street came to the house to find out about the Venetian blinds. 

* * x mK * 

BY MR. COLLINS: 

Q. Don't say what she said. 

Did you have a conversation with her at that time? A. Yes. 

Q. Now, did you thereafter talk to Mr. Brown, after talking to 
this lady? Did you later on talk to Mr. Brown? A. Yes. 

Q. Will you tell us what the subject of the conversation was ? 


xk * 5 aK *x 


A. I knew he had sold U Street. 


x * * 
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I asked Mr. Brown when we were going to get the cash on the 


sale of the U Street house. 

cd 3K xe a cd 

Now, did you have a conversation with him about the fact as to 
whether or not he had sold it, U Street? A. Yes, I knew he had. 

Q. What did you say tohim? A. I told him since he had sold 
the U Street house, when do we get our cash. 

And Mr. Brown said that there was no cash; what did I want, 
blood ? 

Q. Now, when you were dealing with Mr. Brown and the First 
National Realty Company, did you know that Mr. Brown was not a duly 
licensed real estate broker? A. No, I didn't. 

cd * cad ok 

MR. MILLER: I object to the question, your Honor. 

I would like to approach the Bench. 

THE COURT: You may. 

(Thereupon counsel approached the Bench and the following 
occurred:) 

MR. MILLER: They have continued to persist in this and con- 
tinued to ask the same questions, which is prejudicial, for the purpose 
of putting the defendant in a bad light, and I move for a mistrial at this 
time because it is obvious they are creating that situation to discredit 
the defendant in connnection with whether he was licensed at the time. 

There is no basis, as I see it, which would show any damage by 
reason of the fact that he was or was not a licensed broker. 

Being a licensed broker is between the District of Columbia and 


him, and under those circumstances when he made this deal, if he 


didn't go through with the deal, that is where the claim for damages is, 


rather than whether he is a licensed broker or not. 

* a * 7K * 

MR. COLLINS: Well, your Honor, the facts will show that this 
man's license had been suspended. We will show that at that time 


this transaction was a subterfuge because of the fact that he could not 
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sell property in the conventional way. 


We will show that these people would not have dealt with them if 
She had known of that, and it all goes to the question of the contention 
that he was not acting as agent and we contend that he was. 

This is the type of contract that was merely in order to get 


around the provisions of the licensing statute with regard to brokers. 
* *x * * * 


MR. MILLER: There has been no complaint here or claim that 


at the time she had relied on the fact that he was or was not a real 


estate broker. 

She said she called up--saw his ad, and as a result of that, she 
called up and asked somebody to come out, and there has been nothing 
said about reliance upon that item or any claim for damage by reason 
of that fact. 

THE COURT: I do not see how you contend that this is material 
to your case. 

What do you say as to the materiality of the question whether he 
was or was not licensed? 

What does that have to do with fraud? 

MR. COLLINS: The materiality is this: He represented at the 
time of the settlement--at the time of the entry into the contract on 
August 6 and at the time of settlement on September 4th that he was a 
broker and a lawyer, and this gave them the assurance that they could 
rely on him and did rely on him, to their detriment, by not going out 
and getting themselves some person to represent them, and it goes to 
our contention that in fact--although the papers are drawn differently-- 
in fact, he was acting as their agent and broker. 

* a * * ak 

MR. MILLER: Their contention, your Honor, is fraud. The 
fact is that they entered into a contract, which calls for an exchange of 
property; when, in fact, it turned out they didn't exchange, that he took 
their property, which they said they didn't know about. 
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Her testimony was she didn't understand the contract, and he 


attempted to explain it, stating that she was going to get the Webster 
Street property, and that he would later sell U Street, and when it was 
sold, he would deduct the first trust, the FHA note, and the commission, 
and give the balance to her, and I don't see how it has any relationship 
in establishing that fact whether he was or was not a real estate broker, 
or that she is damaged by that fact. 
If the contract had been fulfilled, as she testified, the fact that 
he was or was not a broker would not make any difference one way or 
the other. 
THE COURT: I believe I must overrule the objection. 
* os aK * 
THE COURT: Answer the question. 
THE WITNESS: No, I didn't. 
ok * bd 
BY MR. COLLINS: 
Q. Had you been told that Mr. Brown was a broker? A. Mr. 
Brown Stated himself that he was a broker. 
Q. Did that fact have any bearing on your reliance on Mr. Brown? 
MR. MILLER: I object. 
THE WITNESS: Yes. 
THE COURT: Just a minute. 


a bd cad * * 


MR. MILLER: It would be a self-serving mental process so far 


as she is concerned, not made known to anybody, and we have no way of 
refuting it, one way or the other. 
THE COURT: The objection is overruled. 


* bd * * * 


The witness has answered the question, yes. She answered 
while Mr. Miller was objecting. 


* * * * 


CROSS-EXAMINATION 
BY MR. MILLER: 
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Q. Now, Mrs. Coates, you told us that you are a typist employed 
at the General Accounting Office? A. Yes, sir. 

Q. How long have you been atypist? A. Oh, about a year. 

Q. And has that always been with the General Accounting Office ? 
A. No. 

Q. When you say you have been a typist with the General 

Accounting Office for a year, does that mean from this date 
prior for one year? A. That is with the General Acounting Office; 
yes, sir. 

Q. Well, what were you doing in 1952? 


* 


cd * bs aK 


A. I was working for the Census. 

Q. What was your position there? A. Clerk. 

Q. What grade were you? A. What what? 

Q. What grade were you? A, Three. 

Q. What were your duties as a clerk in the Census Bureau? 
A. Oh, mostly using adding machines. 

* * *K * *x 

Q. Adding up the figures of the census, you mean? A. Some 
various things; yes. 

Q. You got your information from reports from the field? A. 
Whatever was given to me; yes. 

Q. What else did you do beside operating adding machines? A, 
Well, that was all at that time. 


* * * * * 


Q. How long had you been doing that in 1952? 

* * * Ee * 

A. I think I did that for about a year. 

Q. You also did this same work in 1951? A. 1951? I think I 
was punching cards, if I remember correctly. 

Q. What type of cards? A. Punch cards for various things, in 


various fields, you know, on the card. 
Q. Inthe Census Bureau? A. Yes. 
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Q. How long had you done that? A. For several years. 


Q. Three years, two years? A. Oh, I did that for about ten 
years. 

Q. Ten years? A. Yes. 

Q. Where were you employed prior to that? A. With the Census 


Q. How long were you with the Census altogether? A. 12-1/2 


Q. Now, you attended local schools here? A. Yes. 

Q. And you graduated from high school, didn't you? A. Yes. 

Q. And you can read and write the English language? A. Yes. 

Q. Did you ever take any other languages? A. I didn't under- 
stand you. 

Q. Did you take any other languages other than English? A. Yes; 
in school I did. 

Q. Did you take any other courses, other than going through high 
school? A. Typing. 

* * * a ak 

Q. At business college? A. At Cardoza High School. 

Q. You took that during your high school curriculum; is that 
right? A. No; I went there a year after. 

Q. Did you go to any other schools? A. No. 

Q. Now, you lived at the U Street property, how long? A. All 
my life until '52. 

* oe x * * 

Q. And you got the property from your father? A. Yes. 

Q. You had put a loan on that property prior to 1952, had you not? 


Q. What building association was it with? A. Equitable. 
Q. You got the loan; did you not? A. My mother and I. 
Q. You both went to the Equitable and applied for the loan? A. Yes. 


Q. How did you know about the Equitable? A. Because that is 
where we were paying. 
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What do you mean now? 


That is where my father had the house originally. 

Q. When did you refinance the property prior to 1952? A. I 
don't know, Mr. Miller. 

Q. One year, two years? A. I don't have a record. 

Q. In refinancing it, you went to the Title Company to sign papers 
or the Building Association? A. The Building Association. 

Q. And you signed a deed of trust there, did you not? A. Yes. 

30 ok * xe a x 

Q. You signed a note there, did you not? A. Yes. 

Q. Now, did you ever sign any other kinds of contracts involving 
real estate? A. No. 

Q. Did you ever sign any contract to buy a car, an automobile? 
A. No, I haven't. 

* * x * * 

32 Q. How did you know the First National Realty Company was 
going to sell houses? A. Because the paper said so; selling and 
buying homes. 

ak aK ak x * 

33 Q. How is it that you are so sure that there wasn't anything 

about trade in the ad, but you are sure there was something about a 


sale? A. Well, I know what was in my mind; that I wanted to sell the 









house. 


*x bs * * * 


Q. Now, when Mr. Bojan came over to see you that day, he told 





you he was from the First National Realty Corporation, that he was a 
salesman? A. Yes. 

Q. Do you know whether he actually was or was not a salesman? 
A. He had a card. 

Q. And you told him that you wanted to sell your house? A. Yes. 

Q. Did you discuss at that same time before he left about buying 


a house somewhere else? A. Yes. 


40 

Q. Did you discuss as to how you were going to work this? You 
told him you had no money? A. I never said I didn't have any money, 
Mr. -Miller. 

Q. You never told him that you didn't have any money to buy a 
house? A, No, because I knew something should be gotten from the 
You Street house, some money. 

+ 3c ok * x 

Q. You didn't have any money to put down on a deposit to buy a 
house? A. No, but in my mind was the sale, that some money, cash, 
could be gotten out of the You Street house, and that is where the money 
was coming from. 

Now, I didn't have any cash money. 

Q. Well, if you didn't sell your You Street house, you couldn't 
buy another house and put a cash deposit on it? 


bd 5 * *x 


THE WITNESS: That is right. 

* * * x ok 

Q. Now, did you ask him how much the You Street property 
would sell for? A. Yes. 

Q. How much did you tell him you wanted to sell itfor? A, 
Well, when he asked how much the houses were selling for in the 

neighborhood, I told him between fourteen and fifteen thousand, 
I had heard, that is what they were selling for; and I said that I would 
like to get the same thing, and he said -- 

2K a * a * 

Q. Why was it necessary to get Mr. Brown to find out what he 
would sell itfor? A. Because Mr. Bojan said that Mr. Brown was a 
broker, and he quoted all the prices. 

Q. Why was it necessary for Mr. Brown to quote a price when 
this was your property and you were selling it? A. I told him what I 
wanted, what they weregetting, between $14, 000 and $15, 000. 


| Q. And he had to get Mr. Brown's appraisal on it before he would 
take the listing? A. He said Mr. Brown will come out and take a look 


at it. 
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Q. Isn't it a fact that the reason he said that was that you wanted 


to trade the house, and he could not tell you what Mr. Brown would 
allow for the You street house until Mr. Brown saw it? A. No. 

Q. Did he ask you to sign any kind of paper giving him the 
authority to sell your property? A. No, he didn't. 


* *K ak * * 


Q. Now, did you tell him how many trusts were on the property? 


A. He asked how much I owed on the property. 

Q. Did you tell him how much you paid a month? A. Yes. 

Q. Now, wasn't it the same day that he took you out to look at 
other property ? 


* 


A. Yes. 

5d * * aK * 

Q. And was it on that day he showed you the Webster Street 
property? A. He showed me 331 Webster. 

* * me > * 

Q. You didn't like 331 Webster Street -- A. No, that was not 
my reason. The reason was that 333, the porches were enclosed, and 
that would give us more space. That would give us two rooms. 

Q. Do you know whose signs were on the property at 333 Webster 
Street? A. I don't remember. 

Q. Was there more than one sign? A. I don't know. 

Q. Was the property actually occupied? A. Yes. 

Q. Did you try to get in on that first visit? A. No. 

Q. Mr. Bojan told you that he would have to see Mr. Brown to 
arrange for you to inspect the property? 

* * * 

A. Yes. 

Q. He told you, didn't he, that Mr. Brown didn't own that 
property? A. No, he didn't. 

Q. He didn't tell you what price was on that property, did he? 
A. No. 
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How soon afterwards did you then inspect 333 Webster Street? 


A few days. 

Your husband went with you? A. No. 
You went with your mother? A. No. 
Yourself? A. And Mr. Bojan. 

Q. You didnt learn the price of 333 Webster Street on that 
visit, did you? A. No, I didn't. 

Q. You told him you liked that property? A. Yes. 

Q. Andif hecould get it, that you would buy it? A. Mr. Bojan 
said Mr. Brown would have to see it. 

Q. Mr. Bohan would have to do what? A. Mr. Bojan said he 
would have to see Mr. Brown about getting it, or about it. 

Q. But he didn't tell you what the price was? A. No. 

Q. He didn't tell you anything about any terms of payment, 
either, did he? A. No. 

Q. But you still were interested in that property? A. Yes. 

Q. And he was to speak to Mr. Brown? A. Yes. 

Q. What was he going to speak to Mr. Brown about? A. Because 
Mr. Brown was his broker, and he said he didn't quote prices; Mr. 
Brown quoted all prices. 

Q. What was Mr. Brown going to do beside quote the price? 

A. I don't know. 

Q. Isn't it a fact that you were going to have Mr. Brown acquire 
that property so he could use it in exchange for You Street? A. I don't 
know about that. I was never told. 

Q. Did you discuss it? A. I was never told. 

Q. Then you didn't discuss it? A. No. 

Q. How soon after that inspection you made of 333 Webster did 
you next hear from Mr. Brown or Mr. Bojan? A. Well, I called the 
office. 

Q. The question is: How soon did you hear from them? A. I 


don't remember. 
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Q. Was it a week or a day or a month, or two months? A. Do 
you mean how soon I heard? You mean, did they contact me; is that 
what you mean? 

Q. Yes, ma'am. <A. No; Iwas making the contact. 

Q. You called them how soon after? A. A few days because I 

was still trying to find out about the sale of the You Street house, 
the progress. 

Q. Who did you speak to? A. I think on one occasion I spoke 
with Mr. Bojan. 

Q. On the first occasion? A, Well, I could not say because I 
know I talked with one or two of the clerks that worked there. 

Q. Over a period of how many days did you keep calling them ? 
A. I called several times. 

Q. How long a period, a month? A. Well, yes. 

Q. How many times did you call them in the month? A, I 
couldn't say. 

Q. More than once? A. Oh, yes. 

Q. More than three times? A. Many times. 

Q. When you say many times, as many as 20 times? A. No. 

I know I was constantly calling; that is all I can say. 

Q. And during that time you did speak to Mr. Bojan sometimes ? 
A. Yes. 

Q. What did you ask him? A. About the progress of the sale of 

the You Street house. 

Q. And what did he say? A, He said they were working on it. 

Q. And you never saw Mr. Brown until you came into his office 
on August 6? A. That is right. 

Q. Did the First National Realty Corporation put a "For Sale" 
Sign in front of your house before you went up there on August 6? A. No. 

Q. Did you see your property being advertised in the papers up 
until August 6, 1952? A. I didn't look. 

Q. Did Mr. Bojan or anybody else from the First National 


Realty Corporation bring any prospects to your house before you came 
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into the office on August 6, 1952? A. Well, I don't know. I wasn't home 


all the time, my mother was there sometimes. 

Q. As far as youknow? A. As far as I know, he didn't. 

x 3K ak XK * 

Q. Your mother is home all the time? A. Yes. 

Q. Did you learn from her whether anybody was there during your 
absence? A. No. 

Q. She never told you anybody came? A. No. 

Q. Now, when you came to the office on August 6, you came as a 
result of a telephone call? A. On August 6? 

Q. Yes, ma'am. A. I think so. 


Q. Now, you knew you were going to be there to sign a contract, 


didn't you? A. I knew we were going to discuss about the house. 


Q. You knew you were going to sign a contract; didn't you? A, 
No, I didn't know that. 

Q. Well, why did you bring your mother with you? A. If I knew, 
the letter would be--I don't remember whether it was a letter or a 
telephone call. 

Q. If you are going to discuss only the contract, why did you bring 
your mother? A. Well, we were told -- all of us were told to come. 

* 3k + * ak 

Your husband, Mr. Coates, was employed, wasn't he? A. Yes. 
Where was he employed? A. In '52? 
Yes, ma'am. A. Federal Housing, I think. 
*« a * * 
You want us to understand that you and your mother and your 
husband went up there to informally discuss a contract? 
* * * * 
THE WITNESS: Well, as far as I can remember. 
BY MR. MILLER: 

Q. Isn't it a fact that Mr. Bojar had told you that Mr. Brown had 
now completed his negotiations to acquire Webster Street and he was 
already to complete this contract with you for the exchange of your 
property? A. No, Mr. Bojan had not told me that. 
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Q. Did Mr. Brown call you and tell you that? A. If he called, 


he didn't tell us about acquiring the property, the way you are saying it. 
In other words, in the terms you are using, Mr. Miller. 

Q. When you got there you have told us that the papers were al- 
ready fixed up? A. Yes. 

Q. How many papers did you see there? A. There were three 
or four. 

Q. Where did you come to when you first came in the office? 

A. What do you mean, where did I come? 

I think that there was two rooms. I believe we went into one, 
and I think Mr. Brown had a private office, and we went through a 
larger one into a small one. 

Q. Was it on the first floor or the secondfloor? A, First floor. 

Q. And you were all immediately ushered into his office? A. Yes. 

Q. And you sat down at his desk? A. Isat down at his desk? 

Q. Infront of his desk? A. Well, I mean, he was here. We 
were on this side. 

Q. You all sat around the desk? A. Yes. 

Q. And he immediately gave you the papers and said, sign them; 
is that the idea? A. No. He handed us the papers and we looked at 
them. 

Q. Did he explain to you what trust was on your You Street, and 
what trusts were being placed on Webster Street, and that the equities 
would balance out, and you would be the owner of Webster Street, 
giving him You Street? A. No. 

Q. Didn't explain any of that? A. He didn't explain that in the 
way that you are stating it, Mr. Miller. 

Q. Before he gave you the papers to sign, did he tell you what 
the transaction was? A. After my husband andI started asking 
questions. 

Q. In other words, when you came there, he didn't tell you what 
the deal was, he just gave you papers and said, sign, and you asked 


questions? A. No, he didn't say, sign. 
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He laid them down, and we looked at them, and then we started 
asking questions. 

Q. What question did your husband ask? 

* * 3K xe 7x 

A. My husband--well, I think I asked my husband, I said, "I 
don't understand this contract," and I asked him if he didn't think we 
should have a lawyer. 

Q. You asked who? A. My husband, Mr. Coates. 

And that is when Mr. Brown stated that he was a broker and a 
lawyer, and he would explain everything, and we didn't have anything 
to worry about, that he would take care of it. 

Q. Your husband had previously held a real estate salesman's 
license, hadn't he? A. Yes. 

Q. For two periods of time? A. Yes. 

Q. With the James D. Scott Company up on Florida Avenue? 

A. Yes. 

Q. Now, after Mr. Brown said that he was a lawyer and he was 
a broker, you signed the papers? A. Well, after we discussd the -- 
after he told us that we were acquiring the Webster Street house, the 
333 Webster Street house for $14,450, and after we had filed that, that 
would give Mr. Brown, he said, he would be able to sell the You Street 
house; and the amount that we owed would be deducted from the price 
that he could get, and he said he would try to get the highest price, 
between $14, 000 and $15,000, and he would take out what we owed, his 
commission, and the small FHA note, and the balance was to go on the 
333 Webster Street house. 

Q. How much commission did he say he was charging you? A, 
I don’t remember. He just said the commission. 

Q. How much were you selling your house for? A. Between 
fourteen and fifteen thousand. He said he would get the highest that he 
could in that price range. 

Q. No particular definite price; is that right? A. Between 
fourteen and fifteen thousand. 


ox 3K * * x 


__,_ emus, 
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Q. And when did he say he was going to sell the You Street house? 


A. As soon as he could, and he was still working on it. 

a ak *K * x 

Q. How far had your husband gone to school? A. What do you 
mean, how far? 

Q. Did he graduate from high school? A. Yes. 

Q. Did he go to college? A. Yes; one year of embalming, yes. 

* * * x x 

Q. Now, when Mr. Brown handed these papers to you and your 
husband, you, you Said a moment ago, were all seated atatable? A, 
Yes. 

Q. Did he make any effort to conceal anything on those papers ? 
A. What do you mean by conceal? 

Q. Did he try to hid anything on the papers, by putting his hand 
over it or folding it up in any way? A. No;I told you how he explained 
the meaning of the papers, Mr. Miller. 

Q. You were not prevented from reading them? A. No. 

Q. In other words, the only thing that was wrong was that when 
you read them, you could not understand that they said? A. That is right. 

* * * * * 

Q. You know what a contract means, don't you? A. Yes. 

Q. And you knew you were up there signing a paper which was 
out of the ordinary things that you did in your normal life? A. Yes. 

Q. And you know what the word "exchange" means, don't you? 

A. Yes, I know what it means. 

Q. So when you read them together, exchange contract, you know 
this was a contract where you are exchanging something? A. Well, see, 
I don't think we noticed that. 

Q. You know what the word ''agreement" means, don't you? 


A. Yes. 
* * *K * * 
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Q. ‘You know what properties mean, don't you? A. Yes. 

Q. You know what the word "respective", means, too, don't you? 
A. Yes. 

Q. Hereinafter more particularly described you know what that 
means, don't you? 

Are you able to answer the question, Madam? A. Yes. 

Q. And you know what the words "terms and conditions, '"' mean, 
don't you? A, Yes. 

* * * x ok 

Q. What in those words were misrepresented to you that later 
turned out to be false? A. It is not what is in those words. 

ak K x* ak xe 

Q. Now, the next words in the contract--the Party of the First 
Part agrees to paper three rooms. 

Do you know where Mr. Brown got that from? That is, three 
rooms in the Webster Street property? A. He said he would paper 
them. 

Q. How did he know about wanting to paper three rooms before 
you came in, if these papers were already prepared? A. Well, I think 
that particular part, Mr. Brown put the contract back in the machine and 
put that in while we were there. 

Q. In other words, he added these words after you had cone in? 
A. Yes; about papering the rooms. 

Q. Inall copies? A. Yes. 

Q. Now, the contract further goes on and says: Subject to the 
following deeds of trust. 

You know what that means, don't you? A. No, I don't. 

Q. You know what a deed of trust is? A. No. 

Q. Do you know what a mortgage is? A. Yes. 

* x ak * * 

Now, this paper says that trusts totaling $14,450, payable $122 
a month, including principal and interest onall trusts, until all trusts 


are paid. 
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You know what that means, don't you? A. No. 

* x * * * 

Q. You know that you were not putting any money in this property 
in cash, didn't you? A. I was expecting money from 602 You Street. 

Q. But you were not putting any money in this property when you 
signed this contract? A. I was expecting to after the You Street house 
was sold. 

Q. Did you put any money down when you signed the contract ? 

A. No, because I was still waiting for the You Street house to be sold. 

Q. You knew that there were encumbrances or liens or mortgages 
or deeds of trust against the property on which you had to make payments ? 

A. What do you mean, Mr. Miller? What property are you talking 
about ? 

re * x cd xe 

THE WITNESS: I knew that we had to make payments. How much 
they were, I don't know. 

* * a * * 

Q. But you did not know how that was secured by, or what it was 
called? A. No. 

Q. Now, when you went down to the building association to 
borrow the money on the property that you owned on You Street, before 
this transaction took place, you knew that you were putting up your 
property for security to borrow money, didn't you? A, Yes. 

* x ss * x 

Q. And you knew that that was what you were going to have to 
pay on the property by way of payments? A. Yes. 

Q. What was false about that statement? A. I didn't say it was 
anything false about it. 

* * * * * 

Q. Now paragraph 2 says: The parties of the second part shall 


convey or cause to be conveyed to the parties of the first part by deed 


the property at 602 You Street, Northwest. 
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Did you understand that? A. No, not in the legal terms. 
Q. Well, what -- A. I understand the words as words. As they 


are written, I do not understand. 


sd x 3K * * 


Q. You can read and write? A. Yes, sir. 

* x xe x * 

Q. Do you know what the phrase "title to each property to be good 
of record and in fact,""? A. No. 

Q. You don't know what that means? A. No. 

* ak x a aK 

Q. Subject only to covenants of record and encumbrances herein 
mentioned, if any. 

Is there anything in those words that later proved to be false ? 
A. I don't understand the words so I could not say. 

* 3K * = * 

Now, paragraph 6, that rents and taxes--you know what the word 
"rent" means, don't you? A. Yes. 
You know what taxes mean, do younot? A. Yes. 
You know what insurance means, do you not? A. Yes. 
You know what water rent is, don't you? A. Yes. 
You Know what interest is, don't you? A. Yes. 
You know what the word "pay'' means? A. Yes. 
Do you know what the word "adjusted"" means? A. Yes. 
Do you know what the words "to date of transfer'' mean, don't 
Iam not sure of that. 
What do you think it means, to date of transfer? A. I don't 


you ? 


Prp neon Ho oe 


know. 


© 


Do you know what the word "transfer'' means? A. Yes. 


© 


What does it mean? A. To change from one thing to another. 
a * 3K * * 
Paragraph 7, that examination of title, conveyancing and record- 
ing, notary fees and revenue stamps on deeds and notes shall be at the 


cost of the respective vendees. 
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You Knew, did you not, by that that you were going to have to pay 
the expenses in getting the Webster Street property? A. Not by this, no. 
* ; * * * * 
Q. Now, paragraph 8 says that the agreements shall be consummated 
simultaneously within 45 days from the date hereof. 
You know what that means, don't you? A. No. 
Q. Now, you don't know what the word "consummate" means ? 
A. Not consummated; no, I don't. Not consummated simultaneously 
not in the contract like this; no. 
Q. Do you know what the word "agreement" means? A. Mr. 
Miller, I still do not understand the contract. 
* x * xe me 
Q. Do you know what the word "agreement" means, not used in 
this particular form? A, I thinkI do. 
Q. Do you know what the word ''consummate"' means? Don't you? 
A. No, Iam not sure. 
Q. Ma'am? A. No. 
Q. Never heard of the word before? A. Yes, I have heard of it. 
Q. What does it mean? A. I don't know. 
* 


% * * * 


Q. Was he going to sell the property for you? A. Yes. 

* * K xe xe 

Do you know what the word "commission" means? Don't you? 
A. Yes. 

a ak x * we 

Q. You also have a provision in here to the effect that the parties 
of the second part may take the refrigerator from 602 You Street, 
Northwest, if the refrigerator is taken from 333 Webster Street, 


Northwest. 

You know what that means? A. Yes. 

Q. And didyou tell Mr. Brown that before you signed the con- 
tract, before you came to the office? A. I think that was after. 

Q. After? 





o2 
It was added afterwards like the other phrase? A. Yes. 


* * ac * * 
Q. Now, when he handed you these papers and you turned to your 
husband and you said you did not understand them, you said that Mr. 


Brown said that he was a lawyer and abroker? A. Yes. 


Q. You were not hiring him as your lawyer then, were you? 
A. No, I wasn't hiring him as my lawyer but that gave me confidence 
in Mr. Brown. 

Q. You were hiring him as your broker; is that right? A, Yes. 

Q. What was it that gave you confidence, other than the fact that 
he waid he was a broker and alawyer? A. Well, that was enough, Mr. 
Miller. 

Q. In other words -- A. I mean, I was going to him for infor- 
mation, and I felt as though if he had a license as a broker and had 

passed the bar as a lawyer, I could put my confidence in him, 
since I didn't understand, and I thought that was the proper thing to do. 

* 2k bd * * 

Q. Now, after you signed the papers, you were given a copy of 
them,weren’t you? A. Yes. 

Q. And you took that copy and retained it in your possession ever 
since? A. Yes. 

Q. After you got that copy, did you ever take that copy and read 
it when you got home? A. No. 

Q. Did your husband read it? A. I could not say. 

Q. There was nothing to prevent you or your husband from reading 
it, was there? A. No. 

Q. And did you ask anybody about the contract? A. No. 

Q. You spoke to no lawyer, no other lawyer? A. No. 

Q. Or other broker? A. No. 

Q. Or other friend? A. No. 

Q. Now, you were then waiting to make a settlemt of this Webster 
Street property after you left, were you not? A. Well, I was waiting 
for the You Street house to be sold. 





a3 
Q. Was there a sign put on the You Street property after you 
signed the contract? A. No. 
Q. Did any people come over and look atit? A. Notas far as I 


know. 
- * * * * 2* 
84 (Document was marked defendants’ 
Exhibit No. 1 for identification. ) 
OK * * 5 * 


Q. Did you receive the original of that letter? A. Yes. 
* * * aK * 


85 (A document was marked for identi- 
fication as Defendants' Exhibit 2.) 


BY MR. MILLER: 

Q. On or about September 2nd, 1952, isn't it a fact that you 
received that particularletter? A. Yes. 

Q. Did you read it? A. I think so. 

Q. Andin it it says: Please come to our office and bring your 
monthly payment books; it also says, settlement of your trade of 
premises 602 You Street, Northwest, for 333 Webster Street, Northwest, 
will be held on Thursday, September 4 at 3 p.m. 

You knew by that the properties were to be traded, didn't you? 


* * * * a 


A. It was still in my mind that the house was to be sold. 
86 mE * + aK * 

Q. What did you think the word "trade" meant? Settlement of 
your trade, premises 602 You Street, Northwest for 333 Webster Street, 
Northwest? A. Well, I knew that we could not get the 333 Webster 
Street house until You Street was sold because we didn't have the money; 
but when the house was sold, the cash was to go into 333 Webster Street. 

Q. That is not my question. 

The question is: What did you think that this meant when you read 


these words: Settlement of your trade of premises 602 You Street for 
333 Webster Street? A. Well, I didn't understand it. 


* * * * * 





54 
Q. Well, when you got this letter, did you then refer back to your 


contract to see what the contract said? A. No. 


Q. Now, you stated that you were waiting for them to sell 602 


You Street, after you had signed the August 6th contract. 

Did you ever call the office up and ask them why they didn't 
put a sign on 602 You Street, or advertise it? A. No, I didn't ask 
about a sign. 

Q. Did you ever call them up and ask them why they didn't 
bring prospects over there to see if they could sell itor not? A. I 
asked him if they were making any progress on the sale of the house. 

Q@. What were youtold? A. They were still trying to sell it. 

Q. You didn't ask them about the signs or people coming over? 
A. No. 

Q. Now, on September 4, you came to the office to make settle- 
ment? A, Yes. 

Q. You knew there was going to be asettlement, didn't you? 

A, Yes: 

Q. And you knew that by virtue of that last letter which I have 
just showed you? A, Yes. 

Q. That is the reason you brought your mother; right? A. Yes. 

Q. Now, when you got there I understood you to say that you still 
didn't understand the contract? A, I didn't say contract; I said I 
didn't understand the settlement sheet. 

Q. The settlement sheet, and what did Mr. Brown say again? 
A. Mr. Brown said that we were taking over the 333 Webster Street 
house and that would enable him to sell the You Street house. He 
still had not sold it, and when he got the cash, when he sold the You 
Street house and took out the amount owed and his commission and 
the FHA note, the balance would go on the Webster Street house. 

Q. How much commission did he say he was going to take? 

A. He did not say. 


Q. You never made any agreement on that? A. No. 
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Q. Was there any discussion as to how long he would have to 
sell the You Street house? A. No. 

* * 5 x * 

Q. Now, when you got to the office on September 4, did you still 
have confidence in Mr. Brown? A. Yes. 

Q. Had you asked for a lawyer at that time? 

aK * * * % 

A. Yes, we discussed the lawyer again, and Mr. Brown again 
stated that he was a lawyer, and he was representing us, and we didn't 
have anything to worry about. 

Q. But didn't you tell him you wanted a lawyer at that time? 

A, Yes, but when Mr. Brown said that he was a lawyer, and everything 
would be all right, well, my confidence was still in him. 

2K *x * * a 

Q. Referring to plaintiff's Exhibit 2 -- which, your Honor, I 
don't have a copy of it. 

* * * * * 

And you saw at the top, "Equity in Premises 602 You Street 
Northwest, plus trusts." | 

Did you not know that you were now conveying 602 You Street 
as consideration for getting Webster Street? A. No. 

Q. What did you think "equity in premises 602 You Street" meant? 
A. I didn't see it. 

Q. You didn't look atit? A. No. 

Q. When this was given to you, you were not prevented from 
reading it, were you? A. No. 

Q. And you had it in your hand, did younot? A. Yes. 

Q. But you said you didn't understand it? A. That is right. 

Q. Now, you were given this paper, were you not, after you 
finished the settlement? A. What do you mean? To take home? 

Q@. Yes. A. Not right away. 

Q. When were you given it? A, IfI recall, it seems to me Mr. 
Brown wanted to keep this paper, and I said to my husband, and I asked 
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him why we could not take it, and they had a discussion, but he finally 
gave it to us. 

Q. Thatsame day? A. Yes, sir. 

Q. And it has been in your possession ever since? A, Yes. 

Q. Now, in the same connection, you had to put up $270. 23, 
did you not? A. Yes. 

x 5 *: * * 

Q. Now, defendants’ exhibit 4 for identification is a receipt for 
$200; is that right? A. Yes. 

Q. And you notice on the receipt it says: "Account, Settlement- 
Trade, 333 Webster Street, 602 You Street." 

Did you notice that? A. Yes. 

x ae * * * 

Q. Did you ask Mr. Brown then: Why is this a trade; I thought 
that you were going to sell my property rather than trade it? A. No. 


Q. Now, your husband went out and came back that same day with 


the balance of $70? A. Yes. 

Q. And this is the receipt, the exhibit, defendants' exhibit No. 3, 
for that balance; isn't thatso? A. Yes. 

* 3K Sa a a 

Q. What did you discuss as to who should hold the ownership of 
the property while he was attempting to sell it? A. Well, all Mr. 
Brown told me, as soon as he sold the house that we would get the cash 
and put it on the Webster Street house. 

Q. My question is: Who was supposed to be the owner of the 
property? A. Well, I don't know. 

Q. While he was attempting to sell it? A. I don't know. 

5K bad K ok ax 

Q. Did you say anything about it at all? A. Yes. 

Q. What was said? A, I asked Mr. Brown when he was going 
to sell the You Street House, and he said he was still trying to sell it, 


and as soon as he sold it the cash would go on the Webster Street house. 
ok x ss x ok 


rr . se ey © rw 
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(A document was marked Defendants' 
Exhibit No. 5 for identification. ) 


THE WITNESS: Yes. 
BY MR. MILLER: 


- Q. And your signature and your mother's signature appear on it? 
A. Yes. 
ok 5 * x oR 
98 Q. Now, as I understand it, Mrs. Coates, after you paid the 


money and left the office on the settlement, some lady had come to your 
house, that night was it, or was it the next day? A. It was either that 
night or the next morning. 

Q. And from her you learned that she had bought the property? 
A. What property? 

Q. Your property at 602 You Street? A. Yes. 

Q. And you knew about the sale price? A. She told me what she 
paid. 

Q. And then you spoke to Mr. Brown the next day or that same 
day? A. Yes, I called him. 

99 Q. And told him that you understand that the house had been sold, 
that you wanted your money? A. Yes. 

Q. That is when he said you want blood? A, Mr. Brown said 
there was no money, that what didI want, blood? 

Q. Now, you knew then that he wasn't going to give you any 
money then? A, Yes. 

Q. And you were still living at 602 You Street? A. Yes. 

Q. Knowing that you were not going to get any money and he 
wasn't going to sell your property, why did you move to Webster after 
that? A. Why? 

Q. Yes. A. Because we had signed a contract to move. 

Q. Did you goto alawyer? A. No. 

Q. Knowing that you were not going to get any money which was 
different from what he had agreed upon, you were not interested in 


trying to see about getting your money? A. Yes. 





08 


What did you do about it? A. I didn't know what to do then. 

And you moved? A. Yes. 

Did you ever get in touch with Mr. Brown after that? A. Yes. 

When? A. Sometime after that. 

How soon after that? A. I called him several times. 

When? A. IsSay, I don't know. 

ok ok * ak 
Q. What did you say to him and what did he say to you? A, I 

asked him when we would get the money from the You Street house, 
and he still told me there would be no money and what did I expect, 


blood. 
* * * 


Q. Each time that you called, Mr. Brown told you the same 
thing, right? A. Yes. 


ba * 


JAMES R. COATES 


* 


DIRECT EXAMINATION 


BY MR. COLLINS: 

Q. State your name, please. A. James Robert Coates. 

Q. Keep your voice up a little more, Mr. Coates. 

Where do you live? A. 333 Webster Street Northwest. 

Q. Are you the husband of Marion Coates who just testified? 
A. Iam. 

Q. And son-in-law of Mrs. Brown, who is the plaintiff? A. Yes. 

Q. Mr. Coates, were you in on any of these preliminary trans- 
actions with regard to the You Street property about which there has 


been testimony here? A. Not prior to going to the office to sign the 


contract. 
* 
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Q. And was that on August 6th? A, That is correct. 


Q. And prior to that time, prior to August 6, had you had any 
conversation with Mr. Bojan or Mr. Brown concerning the property or 
the sale of the property? A. I did not. 

Q. Now, were you present at the office of Mr. Brown on August 
6th when the contract was signed? A. Yes, I was. 

Q. Do you recall who else was present? A. My wife, my 
mother-in-law, Mr. Brown and Mr. Bojan, if I remember correctly. 

Q. Now, will you tell us what happened when you got down there 
at that time to the office? A. At that particular time when we got there, 
Mr. Brown seated us around his table or desk, I would say, and he 
showed us the contracts and told us they were for us to sign. 

They were filled out at that particular time when we arrived there. 

Q. Now, do you recall any discussion at that time about some 
papering to be done? A. Yes. 

Q. Was that provision alreadyin the contract? A. No, it 
wasn't. 

Q. Was that inserted at that time? A. While we were there. 

Q. Was there any discussion about some FHA notes on the 
property, FHA obligations to be paid? A. Yes, there was. 

Q. Was there something inserted in the contract concerning that? 
A. I would have to see the contract. I don't recall for sure. I think 
so but I am not sure. 

Q. Will you tell us what happened then when the contracts--was 
the contract presented to you, or a copy of it? A. Yes, one was to 
my wife, and mother-in-law, and one to me, and one Mr. Brown had 
in his possession. 

Q. And did you read it? A. Well, I didn't read it thoroughly. 

I started reading it, and at that particular time I was questioned by 

my wife, and she didn't understand it, and we discussed in regard to 

getting a lawyer, and that was the time Mr. Brown told us that we 

didn't need a lawyer, since he was already a lawyer as well as a broker. 
Q. Well, then, what happened next? A. Mr. Brown proceeded 
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to explain to us, as we were following him on the contract, and he ex- 
plained to us--I mean, not as Mr. Miller was explaining here 
today, but just the contract in gereral as to what it meant. 

Q. Will you tell us what Mr. Brown said the contract meant? 

A. He told us that it was, that the contract meant that we were to sell 
the You Street house at the same time we were going to purchase, I 
think, this other house, 333 Webster Street, and at that particular time 
he would be selling 602 You Street. 

When he sold 602 You Street, he would take out his commission, 
and we, I think, had a trust of $5700, if Iam not mistaken, as well as 
the FHA note, and he would take that out, and the balance would go on 
the 333 Webster Street house. 

Q. Was the contract signed at that time? A. I think it was. You 
mean, did we sign it at that particular time? 

Q. Yes. A. I think so, if Iam not mistaken. 

Here is one here, I think. 

Q. I will show you plaintiffs' exhibit No. 1 and ask you if that is 
the contract? A. Yes, sir. 

Q. Do you see your signature on that? A. That is right. 

Q. Was that signed on August 6th? A. As far as I remember; 
yes. 

Q. Now, Mr. Coates, did you have any further discussion with 
Mr. Brown or anybody representing Mr. Brown concerning this pro- 
perty prior to the date of settlement? A. No. 

Q. Now, do you recall going to Mr. Brown's office on September 
4 for settlement? A. Yes. 

Q. And who was present at that time? A. The same parties and 
the notary public. 

Q. Will you tell us what happened on September 4th? A. At 
that particular time Mr. Brown presented us with the settlement sheet, 
and he had the notary public there in order to notarize the papers that 
we signed, and he proceeded to expalin to us again, and at that time we 
still didn't understand too much, so we asked Mr. Brown about this 


61 
F lawyer business again, and he said that he was a lawyer and he would 
explain it thoroughly enough for us to understand, that we didn't have 
anything to worry about. All we had to do is leave ourselves in his 
confidence. 

Q. Was there any further discussion about the You Street property 
at that time? A. I think, if I am not mistaken, my wife asked Mr. 
Brown when she was going to get the money that was to go on 333 

110 Webster Street. 

Q. What did he tell her? A. He said as soon as he sold 602 
You Street; he had not sold it at that particular time. 

Q. Now, did you, yourself, understand the settlement sheet? 
A. Not the settlement sheet; no. 

Q. Did you ever get any cash from the You Street property? 
A. Not that I know of. 

Q. Were you aware at the time of this transaction that Mr. 
Brown's broker's license had been suspended? A. No, I was not. 

MR. MILLER: The same objection as before, your Honor. 

THE COURT: Your objection is a matter of record, Mr. 
Miller. 

BY MR. COLLINS: 

Q. Had you been aware of this fact, would this have made any 

difference in your dealings in this particular case? 
MR. MILLER: I object. 
THE WITNESS: Yes, it would. 
THE COURT: State the ground of the objection. 
MR. MILLER: It is a self-serving declaration, if your 
111 Honor please. 

There is no way that it could or could not be manifest. It was 
not so declared at the time. It is so alleged as a fact. 

MR. COLLINS: If the Court please, I think it is very 
material as to whether this entire situation would have arisen if that 


matter had not been misrepresented. 
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THE COURT: I will overrule the objection. 
The Vitness has answered in the affirmative. 
BY MR. COLLINS: 


Q. Now, Mr. Coates, did you have, prior to this transaction, 


some exprience with regard to real estate transactions? A. Only-- 


well, yes. 

Q. Now, were you ever for a period of time engaged in some 
capacity in the real estate business? A. Yes. 

Q. Do you recall when it was that you first went into this real 
estate business? A. If I remmember correctly, I think it was in 1947, 
around August or July; somewhere in that area, and I went in with my 
wife's cousin. 

Q. What was the name of the company? A. I think it is Central 
Realty. 

Q. What did you do? A. At that particular time, the only thing 

that I did was to go from door to door, trying to get prospects in 
order to help Mr. Kelly, who was the broker there, to help to try to 
sell a house for him. 

Q. And was that your full-time occupation? A. No, I was just 
on the sideline. I was working. 

Q. Where were you working at that time? 

3 * XK aK * 

A. If Iam not mistaken, I believe I was at St. Augustine's 
church at that time. 

Kk ak aK * * 

Q. And what were your hours at St. Augustine's church? A. I 
opened the church at 6 a.m. in the morning, and I closed it at 6 p.m. 
in the evening, unless there was a night service. 

Q. And approximately how long did you do this type of thing that 
you have just described? A. Well, I worked at St. Augustine's church 
all day long. 

Q. I mean, over what period of ttme? A. What period of time 


was I working there? 
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Q@. Yes. A. If I remember correctly-- 

Q. I mean, at Central Realty? A. Oh, I am Sorry. 

I was only there until February 1948. 

Q. Approximately from August? A. Somewhere around 6 
months, that is right. 

Q. Did you make any sales during that time? A. No. 

Q. Then did you later on go with some other company? A. The 
very same month that I left Mr. Kelly, I went to James E. Scott Realty 
on Florida Avenue, Northwest. 

Q. Will you tell us what you did there? A. Well, there I did 
approximately the same thing. I went trying to get prospects to sell 
property for them, and in case I got them, well, Mr. Scott would 
advertise the homes for sale. 

Q. Did you find any prospects there? A, Yes, I did. 

Q. How many? A. Oh, I could not say accurately but I think it 
was about three or four, and it might vary a little on one side or the 
other. 

Q. Now, when you got these propects, who prepared the con- 
tracts ? 

ak * * OK * 

A. I think his name was Mr. DeMoye, and he assisted me, and 
when he was not there, Mr. Scott assisted me. 

Q. Did you ever obtain a real estate salesman's license? A. I 
took the examination, yes. Yes, I did. 

Q. What kind of license did you first obtain? A, The learner's 
license, I think that is what you call it. 

Q. And will you tell us what you did to prepare yourself for the 
examination? A. Well, I had -- 

Q. That you had to take with the Real Estate Board? A. Well, 


I had some examinations that my wife's counsin gave me. 





He had questions and answers on a sheet of typewritten paper, 


and he told me to memorize those questions. 
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MR. MILLER: I object to that, if your Honor please, as to what 

he told him. 
BY MR. COLLINS: 

Q. Tell us what you did. A. I memorized those questions and 
answers. 

Q. Did you have any assistance from anyone in that? A, Yes, 
from Mr. Kelly. 

Q. How long did you study those questions and answers? A. Well, 
off and on for about six months. 

Q. And did you pass your examination? A. As far as I know, yes. 

Q. You got your license? A. Yes. 

Q. Now, how long did you stay with Mr. Scott's office? A. I 
think, all told, it was about a year and a half, I believe. 

Q. And was your employment at Mr. Scott's fulltime, or 
otherwise? A, It was also part time. 

Q. Where were you working while you were at Mr. Scott's? 
A. Part of the time I was still completely at St. Augustine's Church, 
and the other time I was at St. Augustine's church as well as driving 
a taxicab. 

* * ok * ok 

Q. Now, during the year and a half that you were with Mr. 

Scott's office, did you go there daily trying to sell? A. No. 

Q. Were there any periods when you would not go to that office? 


A. Sometimes I didn't go there for two weeks or maybe three weeks. 


aK * ca ok * 


Q. Now, did Mr. Scott have classes for his real estate employees ? 
A. Yes. 
Q. Did you attend those classes? A. Very seldom. 


* * * * 


CROSS-EXAMINATION 
BY MR. MILLER: 
Q. Mr. Coates, when you went to Mr. Brown's office on August 
6th, you had never seen Mr. Brown before that time? A. No. 
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Q. You had never known him? A. No, I never knew him. 


Q. Nor had you had any business, transactions of any kind with 
him? A. No. 

Q. And the words that he said to you that he was a broker and a 
lawyer, that is what caused you to have confidence in him? A, 
Definitely. 

Q. Other than that--that was the only thing? A. Well, no, I 
mean, he had already had a transaction going on, Mr. Miller. 

Q. What about those words caused you to have confidence in 
him, other than the fact that they were spoken words? A. Well, I 
take for granted, Mr. Miller, that with Mr. Brown being in a pro- 
fessional business, that he is honest and truthful. That is why I 
actually had confidence in him. 

* * pd ae me 

118 Q. How long were you working for Mr. Kelly's office? A. I 
think I was there about six months, from August until February, if I 
remember correctly. 

Q. 1947? A. 1947 through 1948. 

Q. How long were you with Mr. Scott's office? A. I think I was 
there from 1948 to 1950. I was there two times. I mean, I am not 
sure. The whole time was about a year and a half, Mr. Miller, and I 
was there and I left because I wasn't doing so good, and then I went 
back to try again, but I mean, I could not actually he honest and say I 
knew the exact time. 

Q. Now, in your work there, in each of those, you were 
attempting to get listings? A. That is correct. 

Q. And you carried with you the listing cards? A. Listing cards? 

Q. Listing cards. A. Yes. 

Q. You knew that under the Real Estate Act it was necessary to 


get a listing in writing, didn't you? A. Under the Act, if I remember 





correctly, I think so. 


* * * 36 * 
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Q. And you talked about the price of properties? A. No. 


Q. You didn't talk about the price? A. No. 
Q. You asked them whether they wanted to sell their property? 


A. That is correct. 

x ae bs ak ss 

Q. Now, when you went to the office, either Mr. Kelly's office 
or Mr. Scott's office, you saw real estate contracts around there, 
didn't you? A. Real estate card racks ? 

Q. You saw contracts, blank contracts around there? A. Yes. 

Q. And you came into contact with them pretty often? A. No, 
not at Mr. Kelly's; at Mr. Scott's I did, but not at Mr. Kelly's. 

Q. You had blank forms you used to carry around with you in 
case you made a sale? A. Blank forms ? 

Q. Yes, sir. A. In case I made a sale? 

Q. Yes, sir. A, No; I mean, I don't exactly understand you 
right there, Mr. Miller. 

Q. Well, I will rephrase the question. 

Didn't you carry around with you blank contracts of sale of Mr. 
Scott's office? A. No, you see, I wasn't going around selling. I was 
going around trying to get prospects. 

Q. Didn't you also carry blank forms of contracts with you? 

A. I think I did, I believe. 

Q. When you wanted a contract to be made out, you just could not 
put it down in the contract as to the form, and you had Mr. DeMoye to 
help you? A. Mr. DeMoye helped me; that is correct. 

Q. And in him making that contract out for you, you discussed it 
with him? A. Yes, I discussed certain things with him. 

Q. So after he made out the contract, you saw how it was filled 
out and what it looked like, didn't you? A. Just in the general pro- 


cedure, yes. 


* 
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124 SIDNEY J. BROWN 
was called as a witness by counsel for plaintiffs. 
* ok * x 
125 DIRECT EXAMINATION 


BY MR. FINNEY: 
Q. Will you state your full name, Mr. Brown? A. Sidney J. 
Brown. 
Q. And your address? A. 3125 Beach Street, Northwest. 


Q. And your present occupation? A. Iam in the real estate 





business. 
Q. And in what capacity are you in the real estate business ? 
A. I buy real estate, and I fix it up, I rent it; and in some cases I sell it. 


Q. Do you ever operate as abroker? A. DolIever? No, I don't. 


- Q. Do you have any salesmen working for you who operate as 
brokers? A. No, I don't. 
ia Q. Did you in 1952, August, 1952? A. Operate as a broker? 


Q. Yes. A. Yes, I did. 
Q. Did you have salesmen operating under you as licensed brokers ? 


A. I have salesmen, who were licensed salesmen. 


126 Q. Licensed salesmen but not brokers? How about Mr. Bojan, 
is he abroker? A. Was he? 
° Q. Was he in August, 1952? A. He was probably a salesman; yes. 


Q. Now, you are the head of the First National Realty Corporation ? 
A. Yes, I am president of the company. 

Q. Were you acting in that capacity in August, 1952? A. Yes. 

Q. Would you state for us who owns the First National Realty 
Corporation? A. The corporate stock is held by myself and my wife. 

Q. All ofit? A. Yes, sir. 

* * * * aK 

127 Q. Are you a member of the bar, Mr. Brown? A. Lama 

member of the New York Bar. 

Q. Did you come to Washington from New York City? A. Yes, 
I did. 
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Q. Eleven years ago? A. Yes. 


Q. And were you engaged in real estate at thattime? A. At 


which time? When I came here? 

Q. Yes, sir. A. No. 

Q. What was your occupation? A. I was an attorney in the 
Department of Justice. 

In 1945? A. Yes. 
How long did you remain there? A. A year. 
Then you entered the real estate business? A. Yes, sir. 

Q. Now, directing your attention to the latter part of June or 
the first part of July of 1952, do you have any recollection of going to 
602 You Street either in response to a call from the owners of that 
property, or in response to a suggestion from any of your employees ? 
A. Yes, I went to the property. 

* * sd * * 

Q. Would that have been in response to a suggestion from Mr. 
Bojan? A. It may have been in response to a suggestion of Mr. Bojan, 
but actually I had received a call in connection with the property from 
Mrs. Coates. 

Q. Had you at or before or about the same time made any in- 
spection of the property at 333 Webster Street, Northwest? A. I had 
around that time, I had inspected Webster Street, I believe. 

Q. What was your purpose in inspecting Webster Street? 

A. To see how much money it was worth, and to be able to effect a 
contract trading that property to Mrs. Coates, in the event she would 
agree to the terms. 

Q. And what was your purpose in inspecting the You Street 
property? A. To see what I thought it was worth, so that in the event 

I traded her a piece of property, I would know just how I wanted 
to set up the thing. 


* x 
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Q. Mr. Brown, did you at any time during the period in question 


take anyone to the 602 You Street premises with a view of showing it 
to them as a prospective purchaser? A. No, I didn't. 

Q. Do you recall any conversations with Mrs. Coates during 
the period we are discussing, telephone conversations, in which she 
asked you how you were progressing with the sale of her house? A. No, 
I never discussed the sale of her house with her. 

Q. Did you put a sign on that property? A. No. 

* a * * XK 

Q. During the time, between the time when 602 first came to 
your attention and the date of August 6, 1952, did you discuss with any 
other person the possibility that they would want to buy 602 You Street? 
A. No, sir. 

Q. Do you know Lucy M. Armistead? A. Yes, I do. 

Q. Didn't you sell that property to her on September 5 by deed 
recorded in the land records of the District of Columbia? A. Yes, I did. 

x * x a * 

Q. Between the date of the contract and the date of the settlement 
with the Coates'? A. Yes, I would say so. 

* * * ak * 

Q. Then it must be your statement, is it not, that the property 
was shown to Mrs. Armistead while the Coates people still lived there ? 
A. That is probably so. 

ok * me * * 

Q. Do you have a contract with Lucy Armistead whereby you 
would sell her 602 You Street? A. I believe I do have. 

* * *« * ss 

Q. Mr. Brown, this is dated August 22, 1952, isn't it? A. That 
is correct. 

Q. And you didn't take title to the property from the Coates' 
until September 4, 1952; is that correct? A. Yes, sir. 


* * me * * 
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Q. Now, Mr. Brown, I have had occasion to ask you some 


questions before in regard to this transaction, have I not? A, Yes. 


Q. Didn't you testify before that the Webster Street property 
was held at $13, 750 and that you 2lso-put on top of that a $500 
commission? A. That is what I testified to. I paid $14, 250 for it. 

Q. And that was a sale price of $13, 750 plus a $500 commission ? 
A. That is what I paid for the property. 

*x as ok * * 

Q. DolI understand now, Mr. Brown, that you bought 333 
Webster Street for $14,250? A. Yes, cash. 

Q. How much cash did you pay? A. At the settlement, I was 
required to pay $5, 250. 

Q. Now, you placed a first trust on that? A. Yes, I did. 

Q. What was the amount of that? A. $9,000. 

Q. And you got the $9, 000 back; is that right? A. Well, I never 
put it up at that time. 

Q. Did you put this up? A. I did. 

Q. This amount was never outstanding to you? A. That is right; 
I never placed $9, 000. 

Q. Then it is $5, 250 invested by Mr. Brown; is that correct? A, 
That was the result of the transaction. 

Q. Now, when you conveyed the Webster Street property to the 
Coates’ and Mrs. Margaret Brown, they undertook to pay $14, 450; is 
that right? A. They undertook to make payments on trusts totaling 
that amount. 

Q. Well, the sale price to them was $14,450. A. No, it wasn't. 

Q. What was it? A. It was $14,450 in trusts, plus whatever 
equity they have in the premises 602 You Street. That added to the 
$14,450, represented the sales price. 

My allowance to them on this property at 602 You Street, plus 
the $14, 450, equaled the total sales price. 

Q. And what was your allowance to them? A, $2500. 
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Q. Did you tell that was what you were allowing them? A, I did. 

Q. You had adiscussion with them about -- A. I mentioned the 
price to them of $16, 950 for the property. 

Q. Now, as of the time of this transaction, Mr. Brown, wouldn't 
you consider yourself as of them experienced and expert in real estate 
matters in the District of Columbia? A. I was experienced. 

Q. And quite capable of judging the values of property? A. Yes, 
I was. 

Q. Now, you inspected the Webster Street property in order to 
determine its value? A. Yes. 

Q. What value did you place on it? A. Are you talking about sale? 

Q. Market value. A. For cash? Market value, cash or terms? 

Q. Well, isn't it a fact that very seldom any transaction of that 
kind would be for all cash? A. Well, that is not true. In the first 
instance, most of these properties have been purchased for cash by 
people like myself, and there is about 100 of us in the business. 

Q. For speculation? A. That is right; we purchase it in the first 
instance for cash. 

Q. But you don't have much experience with people like Coates 
coming along and paying $15,000 cash? A. No; hardly any. 

Q. WhatI want to know is: What did you consider the proper sale 
value of that property to people like the Coates? A. Between $15, 950 

and $16, 950. 

Q. Did you figure you were getting a good bargain, then? A. When 
I purchased it? 

Q. Yes. A. No; I was overpaying for the property. 

Q. You overpaid for Webster Street? A. Oh, yes, I did. 

Q. Despite the fact that it was worth $16,000? A. That was 
terms. I paid cash. 

Q. You only paid $5,250 cash? A. That is right. 

Q. Now, you got that back later on; didn't you? A. Idid. The 
contract didn't provide $5, 250 cash. It provided all cash. 
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I obligated myself for an all-cash purchase of the property if I 
never got a loan. If they closed down, I had to pay cash for the 
property. 

Q. But you were out trying to make some money, weren't you? 
A. I am in that business. 

Q. You thought it was a good deal? A. I thought it was a good 
deal; yes. 

Q. Well, wasn't it? A. It didn't turn out that way. 

Q. It didn't turn out that way. It turned out bad? A. Very bad. 

Q. From your standpoint? A. From my standpoint. 

a * ok * * 

Q. All right. You said, didn't you, that you were supposed to 
be trading properties with the Coates? A. That is right. 

Q. And were you going to trade--I believe you said that you had 
a discussion where you had promised them $2500? A. No, I didn't 
Say that. 

* aK x bd ok 

Well, whereby you said to them, I consider your equity in You 
Street worth $2500. 

Now the sale price to you--this is Mr. Brown talking to Coates'-- 
Webster Street will be trusts payable of $14,450, plus your equity in 
You Street? A. That is right. 

Q. And you maintain you made that clear to them? A. Yes. 

Q. And they agreed to that? A. Yes. 

Q. All right. You were not expecting to make any extra cash 
out of the transaction, above that, were you, if it was atrade? A. I 
don't understand you. 

Q. Well, you say yaoi were trading. A. From them, you mean? 

Get money from them ? 

Q. Yes. A. No; no money. 

Q. You were taking over You Street encumbered by a first trust 
of $5, 750 and nothing else? A. That is right. 


@. And they were taking over Webster Street encumbered by 
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trusts totaling $14,450, and they were giving up their equity in You 

Street as an additional consideration; is that right? A. As the 
consideration. 

Q. Well, the equity in You Street will be part of the consideration, 
wouldn't it? A. That is right. 

Q. Now, tell me what happened to that extra $200 you got from 
them. A. I allowed them $2500, and they undertook notes of $14, 450, 
which made a total of $16, 950. 

There is no extra $200 that I can see. 

Q. You paid $14, 250 for Webster Street? A. Yes. 

Q. Now, you asked them to assume, to assume the obligations 
of trusts totaling $14,450, plus their equity in You Street? 

Now, where is that $200 discrepancy in there? How is that 
explained? A. Well, actually my purchase of the property was not 
something that was passed on to them. The price there was not their 
price. 

I had a transaction wherein the property cost me $14, 250 cash. 

I was bound by that tranaction. 

I made it with another party and put up deposits. 

Now, I took this property and then sold it to these people on this 

basis: I allowed them-- 

Q. Excuse me. You soldittothem? A. That is right. 

I sold it to them on this basis: I allowed them $2500 for the 
property that they had over on You Street, and I realized that since I 
wanted $16, 950 for the property, the difference came to $14, 450, be- 
cause they only had $2500 to put on it, and I had figured I would have to 
put up somewhere in the neighborhood of five. So, in order to get 
something for my $5, 000 cash, other than the $2500, we had to increase 
the price of the property. 

Q. I don't understand. Will you analyze that for me? 

You had to take their equity, which you said was $2500, and put it 
on top of the sale price here because they didn't have any cash? A. Not 
on the sale price, but I thought in terms of how much cash I would have 
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to put up. I thought in terms of how much cash they had in their 


property, and because I figured that in the final analysis, I would 
have to put up twice as much cash as they had in their property, I 
felt that I was entitled to a greater price. 

First of all, I wanted to make a profit in the sale of the property 
to them; and second of all, I wanted to make a profit in the sale of their 
property, if, as and when they soldit. That is the business I was in. 

xk 2K 26 aK ss 

So, I knew that if they gave me--since they only had $2500 cash, 

I would have to put out a sum of approximately $5, 000, aside from 
paying a commission to a man who had taken them around and showed 
the property, and aside from some repairs they wanted, and I realized 
that I would have to have a note to make up the difference, dance they 
only had $2500, and I had to put up in excess of $5, 000. 

This note, when sold, would then supply not only the difference 
between the $2500 they had and the $5, 000 or soI had to put up, but 
would also give me some profit. 

That is how I figured the deal. 

Q. Now, at the time they took over this Webster Street property 
they assumed this $9, 000 first trust;correct? A. Yes. 

Q. Now, at the same time they gave you a second trust for 
$5,450, didn't they? A. That is correct. 

aK aK 3k * 3K 

Q. May I ask the witness now: Did you make a $200 profit there ? 
A. In the overall transaction? 

Q. No; right here. The difference between $14, 450 and $14, 250. 

Did you make a profit of $200 there? A. There was no realizable 


profit at that point because I hadn't sold the note. I could not very well 


have a profit when I had put out cash and simply had to purchase his 
promise to pay, which might never have been paid. 
Q. Mr. Brown, do you deal in trust notes? A. Yes, I do. 
Q. Do you buy them? A. Ido. 
Q. Were you buying trust notes at that time? A. I don't 
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recollect whether I was buying at that time. 


Q. Do you recall whether there was any particular reason why 
it was necessary for you to sell this particular note? A. I didn't sell 
it as a particular note; I sold it as stock in trade, the same as I sell 
properties. 

* 3K * * ss 

We are talking about the second trust note that Coates gave you? 
A. Yes, I answered that. 

Q. You did sell it? A. I did sell it. 

Q. To whom did you sell it? A. Isold it to a gentlemen by the 
name of Ehrlich and another gentleman by the name of Cohn. 

Q. Are they associated with you in business? A, No. 

Q. Did they ever act as your agents? A. No. 

Q. Are they clients of yours? A. Well, I had dealt with them 
on various occasions; selling them notes. 

Q. How much did they pay you for the second trust? A. $3, 250. 

Q. Did you ever buy it back? A. No. 

Q. Mr. Brown, what value did you place on the You Street 
property when you inspected it at that time? A. Between $8, 000 and 
$8500. 

Q. Not more than $8500? A. Not any more for cash purposes; 
cash value. 

Q. Well, when you were engaged in arriving at figures to enable 
you to come out and make a decent profit on the transaction, before you 
closed this deal with the Coates', you knew you had sold the You Street 
property for $14,950, didn't you? A. ‘You mean, before I took title 
to their property and gave them title to Webster Street? 

Q. Yes; on August 22nd, you knew that, didn't you? A. Yes. 

Q. And you knew you had a $750 down payment, didn't you? 

A. No, I didn't at that time. It was simply in the contract that they 
would pay it. I had part of it. 

Q. And you knew that you were going to get additional financing 
on that first trust, didn't you? A. I don't know whether I knew at that 





76 

time, but I ultimately did get additional financing. 

Q. The first trust when it came to you was $5750; right? 

A. That is correct. 

Q. The first trust of Coates was $5,750. Now, you arranged 
to refinance that and got a new first trust in the amount of $7, 000. 

So we will say that $1,250 came into your possession at once in 
that case? A. Yes. 

Q. And you subsequently got $750 down payment? A. No, I did 


not. 


The net amount I received was $422.64 from the down payment. 


Q. She gave you a third trust note for the balance between that 
and the other things, didn't she? A. Yes, but she did not pay. 

Q. And you sold it to Lucy Armistead for $14,950? A. She 
agreed to pay that if I signed a certain note. 

Q. That was the term price? A. Yes. 

Q. Now, what was the amount of the first trust she gave you back? 

Oh, excuse me. You had the $7,000. She assumed the $7, 000; 
is that right? A. Yes. 

Q. And she gave you back a second for how much? A. $4,000. 

Q. A-second trust note for $4, 000. 

Do you still have that note? A. No. 

Q. Did yousell it? A. I did. 

Q. What did you get for it? A. $2200. 

x aK * * 7K 

Q. Do you still have the third trust note? A. That has been de- 
faulted; the property was foreclosed on it. 

Q. That was in the amount of $3200, wasn't it? A. I would have 
to check that. 

That is correct. 

Q. How much did you say you actually got in cash from Mrs. 
Armistead, $400? A. $422.64. 

Q. And the third trust note was for $3200? A. Yes. 
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TF 

Q. Did you sell that then? A. No. 

Q. You foreclosed on it? A. Yes. 

* * * *x aK 

A total of how much had you received in payments on the third 
trust note when you foreclosed it? 

x aK x * a 

I would say I received payments fairly close to $500. 

Q. Well, now, did you buy the property in when it was fore- 
closed? A. Yes. 

7k ak * * * 

Q. Now, at that time it would have been necessary then for the 
trustees, after the sale, to convey title to your nominee, wouldn't it, 
Mr. Brown? A. That is correct. 

aK aK * * * 

Q. Do you recall that they did, after the foreclosure, convey it 
to Esther Eden? A. If that is what the record shows. 

Q. And that the first trust of $7, 000 had been paid down at that 
time to $6, 201.81, and that the amount of the second trust which was 
originally $4, 000-- 

* 5 * * * 

Q. The question was: And do you agree, Mr. Brown, that the 
second trust note originally in the amount of $4, 000 had as of the date 
Esther Eden took title to the property, had been paid down to $3, 328.42? 

bd * * x * 

MR. FINNEY: It is very material to credibility and as to the 
value of the You Street property. I can show you by looking, your Honor, 

that at the time Mr. Brown bid it in at foreclosure, it was en- 
cumbered by trusts totaling $9, 530.23, and he just testified that it 
was never worth over $8500. 

* * 3K bd * 

THE WITNESS: I don't recall what the figures were at the time 
of the foreclosure, except that we foreclosed subject to the same two 


trusts which were placed on the property at the time the property was 
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sold, a $7, 000 first trust and a $4,000 second trust, and apparently 
Mrs. Armistead had been making payments on those notes and had 
reduced them to the amount owed at the time of foreclosure. 

aK 2K * ok ac 

Q. Assuming that those figures are correct, Mr. Brown, and 
that there were encumbrances totaling $9, 530. 23 at the time you 
caused it to be bid in, would that change your statement in any way 
that the property was, in your opinion, only worth $8500? A. Not in 
the least. 

Q. Was there any other consideration? Didn't you pay $250 at 
the time of the foreclosure? A. DidI pay? That was the amount of 
my bid. 

Q. Over and above the trust? A. That was the bid, yes. 

There were other expenses. 

Q. Then were you willing to obligate yourself at that time for 
$9, 799 for a property that you thought was only worth $8500? A. Well, 
I was already obligated on the first trust. I had signed it for the 
Eastern Building Association. So I had to undertake to protect that. 

* * a ok aK 

Q. Now, of course, when you went out to Webster Street and 
You Street, respectively, estimating the values of the property, Mr. 
Brown, you came to those figures which you have given us, and you « 
decided that you would make this trade for the Coates; is that right? 

A. Well, at that point I hadn't purchased Webster Street. I was just 
looking at it. I hadn't decided anything at that point. 

Q. But you had decided that You Street was worth only $8, 500? 
A. Frankly, I don't even remember at this point whether I saw You 
Street first or Webster Street first. I might have seen them the same day. 

Q. You saw them both before the transaction was consummated, 


didn't you? A. Before the contract was signed; yes. 


Q. And you had it in your mind that You Street was only worth 
$8, 500? 
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Now, weren't you taking a considerable chance if those figures 


were correct? A. Yes, that is my business; I take a lot of chances. 

Q. And didn't you go to a lot of trouble to go out there and buy 
Webster Street in order to enable you to make this trade for a property 
that is worth only $8,500? A. That is right. 

Q. And you did it to help the Coates'? A. No, I did that to 
make the deal. 

* * * * xx 

Q. Did it appear to you at that time that you could make yourself 

liable on $9, 000 and put out $5, 250 in cash in addition and then 
trade that away for something worth only $8, 500? 

* aK * x cs 

THE WITNESS: Well, I was going to get something out of this 
property I was buying. I intended to resell it at a profit. 

*K * xx 2K xx 

Q. The You Street property? A. Yes. 

Q. Well, then, regardless of how we talk about the terms in cash, 
the You Street property must have been in your estimation worth a great 
deal more than $8, 500, wasn't it? A. I intended to get notes, which, 
if paid, would represent a profit, by reselling it on terms. 

Q. But up here when you were dealing with the Coates'-- A. Yes. 

Q. Taking notes for such a risky transaction, you had to jack the 
price up nearly $3, 000; is that correct? A. The notes thatI was taking 
had a market value and I figured what they were worth, what I would get 
for them, what everyone else's opinion was, and that is how I figured 
what they were worth. 

Q. But in one case you were willing to take a very big chance to 
acquire an $8500 property because you would get some notes on it, and 
in the other case-- A. I figured I would get notes on both. 

Q. But in the other case you were so frightened of the possibility 
of notes that you had to jack up the price? A. The same thing was true 
in both cases, Mr. Finney. I expected to get notes, which I expected 
and did sell. 
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I did not get the price I should have gotten, maybe. I didn't get 


the down payment I should have gotten. Somewhere I miscalculated. 


I didn't hardly make any money considering what was involved and 
the risk taken. 

Q. You own You Street now, 602? A. Yes. 

Q. Did you ever pay the Coates' anything for You Street? A. Yes, 
I allowed them $2500, which I applied on the purchase of the house at 
333 Webster Street. 

Q. You mean, what you put on top of the price? A. No; what I 
added to the amount of notes. 

Q. Did you ever pay them incash? A. No, I never gave them 
any cash. 

Q. Just what did You Street cost you? A. My calculation was 
that You Street cost me as follows: 

$5,750, which was the amount I undertook in connection with-- 
which was already against the property; $2500 which I was allowing as 
a transfer to Webster Street; $250 to decorate the property. 

* ak oe * x 

Q. Is that house rented, Mr. Brown, 602 You Street? A. I 
believe it is. 

a aK * * * 

Q. Mr. Brown, I show you what has been marked plaintiff's 

exhibit No. 2 and ask you if you can identify it? A. It is the 
settlement sheet covering the trade of 333 Webster for 602 You Street. 

Q. Is that the settlement sheet which you prepared on September 
4, 1952? A. I didn't prepare it. It was prepared in my office by a 
man who was in charge of making all settlements. He happened to be 
also a notary public. 

x * * * x 

Q. Now, you have a charge here--I assume that all these 
charges listed in this column were charges paid by Coates' is that right? 
A. Yes. 
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Q. This is a charge of $7.50 for conveyancing. What does that 


mean? A, That would be for the drawing up of one of the papers in 
connection with the transaction. 

Q. Now, here is an appraisal fee of $5. What does that cover? 
A, That would cover the charge made by the lending institution in 
looking at the property to see if they wanted to make a loan, and the 
charge made by the lending institution at the time of settlement. 

Q. Would that be for looking at 333 Webster Street or 602 You 
Street? A. 333 Webster. 

Q. Now, you have $60.50 charged to the Coates for examination 
of title. What does that cover? A. That covers the cost, the price 
charged by the Title Company for examination of title. 

Q. For which property? A. 333 Webster. 

Q. In what title company? A. Realty Title Insurance Company. 

Q. Did you pay that sum to them? A, I imagine I did. 

Q. Don't you know, sir? A. Well, these charges were put on 
here by a man who was employed in my office. His instructions are 
that in the event I buy a piece of property and I resell it immediately, 
the purchaser is to pay all charges. 

So, in view of the fact that he put the charge in, I presume I did 
pay it. 

Q. Did you consider this a purchase and resale, or did you 
consider this a trade of the property? A. However you consider it, I 
sold the property to the Coates’. It was both a purchase and a resale, 
and it was a trade, at the same time. 

* 5 ak * * 

Q. This is conveyancing, again, $22.50. What is that for? 

A. Well, that is additional papers. You see, there are papers which 
are drawn by the building association in connection with the loan. That 
is the first trust normally. 

They draw it and make a charge for it, and then there are papers 


we draw in connection with the transaction, and we make a charge for it. 
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Now, these are undoubtedly the papers we draw. 


Q. Drawn in your office? A. Yes. 

Q. Would that be for the deed from you to the Coates'? A. It 
would be partially that; yes, sir. 

Q. And what would the rest of it be? Would the rest of it be for 
the deed from them to you? A. I think probably it included the second 
trust deed--the second trust. 

Q. Recording $17. What does that cover? A. That covers the 
recording of these various papers, the first and second trust, and the 
deed on this property, paid to the District of Columbia. 

Q. Do I understand, that the deed on the Webster Street property, 
and the deed of trust on the Webster Street property, plus the deed on 
the You Street property? A. I don't think it includes the deed on You 
Street. 

Q. Well, then, would it include just the deed and the deed of 
trust on Webster Street? A. That is what it should include. 

Q. Are you familiar with the Recorder's charges? A. Yes. 

Q. Does he charge anything like $17 for recording two papers 
of that type? A. Well, you have got a deed, which runs around $3, and 
you have trusts, which run around $6 a piece; so it is fairly close. You 
have about $15. 

It is usually an estimated charge. All title companies make an 
estimate charge, and they don't know exactly until they get to the re- 
corder's office what they will pay. 

Q. Well, in this case, would it have been your practice or do you 
recall, in point of this case, did you have occasion to make any refunds 
of any such charge? A. No, I never knew that we had any excess in 
these figures. 

Q. Do you recall, sir, that a month or six weeks after the trans- 
action was consummated you billed the Coates’ for $1.98 for an extra 
water bill? A. I recollect something like that. 


bd ae ak * 
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Now, I come to an item of $8 for noting conveyances. What does 
that mean? A. That is examination of the papers. 
*K aK a * aK 
Q. I ask you now, sir, did you charge these people for examin- 
ing the papers drawn in your office? A. Yes, I examined them and 
that is why the charge was put in there. 


* * * * ae 


Q. There is a notary fee of $5. Is that your notary? A. Yes, sir. 

* * * * * 

Q. There is a settlement fee of $10. Who got that? A. That is 
payable--we got it. That is I. 

Bs 5 * co * 

Q. Then this settlement sheet, Mr. Brown, isn't it true that 
these are regular settlement charges which you would ordinarily find 
in the sale of a piece of property? A. Yes, of course. 

aK * 3 aK 5 

Q. There is one other item, Mr. Brown, $9.90 for revenue 
stamps. That covered one or both of these deeds, I assume? A, I 
imagi ne it covered the deed for the Webster Street property. 

Q. Do you remember how many stamps were placed on the deed? 
A. No, I don't. I wouldn't have handled it at all. 

Q. Do you know the tax rate for stamps on papers of this type ? 
A. Yes; 55 cents per 500; $1.10 a thousand. 

* K aK * * 

Q. You say the $9.90 covered the stamps on the Webster Street 
transaction, and if it is $1.10 a thousand, what do we have on there, 
Mr. Brown? A. Five, six, six -- 605, it looks like to me. 

Q. That would not come to $9.90, would it? A. No. 

Q. Would that reflect the value of the Webster Street property 


in any way? A. Not necessarily. 
xe * * ae 5 
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Q. Now, Mr. Brown, if it was only $6.05 with the stamps affixed 
to the deed, why did you charge $9.90? A, Well, I didn't make the 
charge and I did not affix the stamps. 


a * a * oa 


Q. Were you present at the settlement? A. I was. I didn't 


prepare the sheet. 

cs * * * * 

Q. Now, here is Plaintiff's exhibit No. 5 -- no, it is defendants’ 
exhibit 5. 

There are not any stamps on that, are there? 

bad 3K a 3K 

A. No. 

Q. And this is a deed from Margaret Brown and Marion Coates 
to you? A. Yes. 

Q. Now, ordinarily who pays for the revenue stamps? A. It 
varies. Sometimes it is the seller and sometimes it is the purchaser. 
It depends on the transaction. 

Q. Do we have a custom in the District of Columbia about that? 
A. There is a custom; yes. 

Q. What is that? A. The seller pays for the stamps. 

Q. In this case, the Coates' were the purchasers, weren't they? 
A. That is the deed to Webster Street? 

Q. Yes, sir. A. Yes. 

Q. Shouldn't you have paid for the stamps in accordance with the 
custom? A. Well, I think we did. 

Q. Please, sir, then why did you charge it to the Coates' ? 

A. Apparently they paid for some stamps with reference to their 
property. I am not quite sure how that was handled. 

That is handled by the office. 

Q. How much of this transaction did you personally handle ? 

A. I handled the negotiations with the Coates', the explanation of what 
was going on; and I personally drew the contract in their presence before 
they signed it, and discussed it with them. 
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I was present when they returned to sign the papers. I discussed 


the matter about the settlement with them and answered any questions 


they asked. 

a ae ok od ok 

Q. Mr. Brown, you testified, sir, that you came to this area 
eleven years ago as an attorney for the Department of Justice. 

Have you had occasion to furnish information as to the number 
of separate pieces of property now owned by you in the District of 
Columbia? A. Yes. 

Q. And how many do you or the First National Realty own, or 
your straw parties own? 

aK 5s ss 5S 3 

THE WITNESS: I would say that we have in excess of 100 proper- 
ties, subject to the mortgages. 

* ok % ak % 

Q. Now, with respect to trust notes that you may have in your 
portfolio, on which you are collecting or which are collectible, what 
would you say is the total value of such notes? A. That is a very 
difficult figure to compute. 

Actually, these notes, some of them are worth 10 cents on the 
dollar; some are worth 50 cents on the dollar. 

I would say, somewhere about a quarter of a million dollars in 
value. 

* * * aK * 

Q. And when did you tell me it was--about 1946 that you began 
to engage in the real estate business in the District of Columbia? 

A. That is quite right. 

Q. And you secured a broker's license at that time? A. Yes. 

Q. And did there come a time later when you received a license, 
a broker's license as president of the First National Realty Corporation ? 
A. Yes. 

Q. Now, were you enjoying the rights to operate under either of 
those licenses on August 6, 1952? A. I wasn't licensed at that time. 
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Q. Are you a licensed broker at this time? 

2K * * 2 

A. No. 

Q. Mr. Brown, in the absence of the enjoyment of your broker's 
lense, it would not be legally possible for you to sell property for 
others as their agent and exact a commission for the sale, would it? 
A. That is right. 

ax x 

CROSS EXAMINATION 
BY MR. MILLER: 

Q. Mr. Brown, the fact that you don't have a real estate license 
does that prevent you from buying for your own account or selling for 
your own account? A, Not atall. I do that constantly. 

Q. When was the last time you had a broker's license? A. I 
believe it was 1954, I think, or 1953. 

Q. And can you tell us whether or not you surrendered that 
license? A. Yes, I did. 

Q. Voluntarily? A. Yes, I did. 

Q. Now, Mr. Brown, I think you mentioned something about 
having Some experience in the real estate business? A, Yes. 

Q. Since you started in 1946 have you devoted your entire time 
to real estate dealings? A. Yes. 

Q. And are you familiar with the values of property in the area 
of the 300 block of Webster Street? A. Yes. 


Q. And are you familiar with the values of real estate in the 600 
block of You Street? A. Yes. | 


Q. On August 6, 1952, from your inspection and based upon your 


experience, can you tell us what the fair market, cash value, of 333 
Webster Street is? A. Cash value at that time was somewhere in the 
neighborhood of $12, 000, twelve, five. 

Q. $12,000 to $12,500? A. Yes. 

Q. And do you know the fair market value at that same date on 
credit terms? A. Yes. For a down payment, not an all-cash sale, it 
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ran between $15, 950 and $16, 950. 

Q. Did you say $16,950? A. Yes. 

Q. Would there by any variation in those two amounts on 
September, 4, 1952? A. I don't quite understand your question. 

Q. In other words, I have asked you the values on August 6. 

A. Yes. 

Q. I want to know whether it is the same or any different on 
September 4 of the same year, a little less than a month later? A, 
Oh, no. 

Q. Now, do you know what the fair market value on August 6, 
1952 is of the You Street property, 602 You Street? A. Yes. 

Q. What was the fair cash market value on that date? A, Between 
$8, 000 and $8, 500. 

Q. Do you know what the fair market value on terms, where the 
down payment is made and the balance is taken care of by deeds of 
trust on the same property, on the same date? A. Yes. 

Q. What is that value? A. Around $11,950. 

Q. And, sir, on September 4, 1952, was there any variation on 
that date from the figures you have just mentioned on August 6? A. No. 

* x * 2 2 

BY MR. MILLER: 
Q. I ask you to look at these photographs and tell us whether 


these substantially depict the character and the description of these 


two houses, on Webster Street and You Street, on August 6, 1952? 


A. These are the houses. 

* ak * * aK 

Q. Now, will you describe the property at 333 Webster Street, 
Northwest on August, 1952? A. A row brick dwelling, about eighteen 
feet wide or so, with Colonial style front porch. It is what is known in 
the trade as a light tapestry brick. It is a very pretty type and you 
have variations in the brick which lends to its attractiveness. 

It is a fairly modern home, built in the last 25, not over 30 years. 


It is located in a section where the population was moving at that time 
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and is still moving, too. 

The first floor had the usual three rooms with a side hall plan-- 
living room, dining room and kitchen. This particular house had a rear 
porch added to it. 

The upstairs had the usual three bedrooms and a porch added to 
the back of it, and a fairly modern bath. 

There was a basement and it had some of the makings of a 

recreation room, and a nice long yard, as I recollect. 

I can't remember whether it had a garage. 

It was in very clean condition, except for three rooms, which, 
although they were in pretty good shape, we redid at the request of the 
purchaser. 

I would say that the lot must have been somewhere in the nieghbor- 
hood of 100 to 150 feet in depth. 

Q. How about the You Street property? A. The You Street 
property was fairly old, as is true of the entire neighborhood. It is 
not too far from the ball park. I would guess that it was at least 50 
and possibly 75 years old. 

* ae * * * 

It has a bay window on the front of it, which is fairly prevalent 
in the older type of homes. AsI recall, it had two rooms -- it was a 
three-story affair, known as a 2, 2, 2, type of dwelling. 

It is a rather unsatisfactory arrangement. You have two rooms 
on the first floor, which might consist of living room and kitchen; and 
then you have two rooms on the next floor; and then two above it. It 
wasn't a very popular type of house. 

And it was old. It needed decorating, and a small back yard. 
There were no steps in the rear, just some old cans to walk down to 
go out of the house to the rear. 

I don't recollect whether there was a basement or not. Yes, I 
have a notation that there was a cellar, and the property had oil heat, 
that is, the old furnace had been converted to oil. 
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I believe that there were two very old-fashioned baths, I think 
one on the second floor and one on the third floor. 
I don't recollect whether the baths had the usual wash stand which 


is now required by the District of Columbia for every house. 


Generally, it was in fairly poor condition. Well, that is about it. 
* ak mm * * 
BY MR. FINNEY: 

Q. I show you the backs of these pictures, which have dates, do 
they not? A. Yes. 

Q. One shows it was taken’on June 28, 1955 and the other one on 
July 8, 1955? Is that correct? A. That is what it says. 

Q. Now, can you tell me whether that picture correctly depicts 
that house as of August or September, 1952, and that is the Webster 
Street house? A. All I can say is that that is the house. 

* * * ak 3K 

A. If there were any changes made in the front of it, I don't 
remember. 

Q. Can you tell from looking at it, whether there were any changes 
made since September, 1952? A. Not from looking at it. 

Q. Do you have any personal knowledge as to whether any changes 
were made? A. I have been advised that there were changes made. 

ak * * * * 

Q. You knew, did you not, Mr. Brown, that the Coates’ owed on 
an FHA note at the time of the consummation of the transaction with 
them? A, They so advised me. 

Q. Well, you had a provision that they would pay it off? A. We 
discussed it and it was agreed that they would undertake to pay that; 
that is the only way I would make the deal. 

* * 5 x 

REGINALD S. BEARD 
DIRECT EXAMINATION 
BY MR. COLLINS: 
Q. State your name, please. A. ReginaldS. Beard. 
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Q. And where do you live? A. 3775 Oliver Street, Northwest. 


Q. And what is your occupation, sir? A. I am an investigator. 
Q. Where are you employed? A. Department of Occupations 


and Professions. 
Q. And does the Real Estate Commission come under that cate- 
gory where you work? A. That is one of the Board's or Commissions 


that we service and do investigations for. 

Q. Now, are you familiar with some of the operations of the 

Real Estate Commission? A. Yes, sir. I was formerly em- 
ployed by the Real Estate Commission. 

ss * ak 

BY MR. COLLINS: 

Q. Well, I will ask you if you have knowledge of the fact that 
the Real Estate Commission puts out a list of questions from among 
which are selected the questions a person has to answer in order to 
pass an examination to be a broker or real estate salesman? 

* He aK aX * 

THE WITNESS: Yes, sir, I have knowledge of such a list. 

BY MR. COLLINS: 
Q. Now, I show you -- will you mark this, please? 


(A document was marked plaintiff's 
Exhibit 5 for identification. ) 


BY MR. COLLINS: 

Q. I show you what has been marked plaintiffs’ exhibit No. 5 for 
identification and ask you if you can identify that? A. Yes, sir; I can 
identify this. 

Q. Will you state what itis? A. This is a list of questions 
published by the Real Estate Commission, selections of which are used 

on the examination which is given on the examination to applicants 


and licensees. 


* 
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Q. Now, Mr. Beard, will you tell us whether this pamphlet, 
plaintiffs' Exhibit 5, is available to anybody who wishes to procure one ? 


A. Yes, sir; it is available to anyone. 

Q. Now, pursuant to a subpoena have you brought with you the 
records of James R. Coates? A. Yes, I have. 

Q. Would you kindly produce them? A. Yes. 

Q. Would you now refer to your records, sir, and tell us what 
your records indicate as to whether Mr. Coates has been licensed in 
any manner by the Real Estate Commission? A. Yes, sir. He was 
licensed as a real estate salesman August 25, 1947 and continued as 

such until September 17, 1949; came back and got a license again 
October 11, 1950 and held it until July 1, 1951. 

Q. Now, sir, do you have a record to indicate whether Mr. 
Coates took the examination for a license? A. Yes, sir. 

Q. Do you have the actual examination papers? A. Yes, sir. 

Q. Is that where it starts? A. Yes. 

Q. Now, sir, will you tell us what the records indicate as to the 
grade that he made in that examination? 

MR. MILLER: I object. 

Bs x aK + 

MR. MILLER: If your Honor please, with respect to the 
question as to what grade this applicant received, I object to it, but I 
have no objection to the rest of the file. 

THE COURT: What do you say about the objection? What is 

the materiality, Mr. Collins? 

MR. COLLINS: Your Honor, it has been brought out that 
this man had a real estate salesman's license for a period, and I wanted 
to show his limited knowledge, since the question is as to his under- 
standing of real estate transactions, and it is important, and I wanted to 
show the limited knowledge that he has as shown by his examination. 


THE COURT: I will sustain the objection to the question. 
xk * * x 
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Q. Do your records indicate how many examinations this man 


took? A. Yes, sir. 

Q. How many? A. One. 

Q. And when was that, sir? A. January 20, 1948. 

* ak * x 

JAMES E. SCOTT 
DIRECT EXAMINATION 
BY MR. COLLINS: 

Q. Will you state your name, please? A. James E. Scott. 

Q. Where do you live? A. 1260 Irving Street, Northeast, 
Washington. 

Q. And what is your occupation? A. Iam in the real estate 
business. 

Q. And how long have you been so engaged? A. About 30 years. 

Do you have your own office, sir? A. Yes, sir, I do. 

And where is it located? A. 711 Florida Avenue, Northwest. 
And do you know the plaintiff James -- A. Yes, I do. 

Coates? A, Yes. 

Was Mr. Coates at one time working for you in some capacity? 
On two occasions. 

Q. And do you know, approximately, sir, the dates? A. No, I 
do not remember the dates. It is about three years ago, and thendout 
four years ago. I don't remember the dates. 

Q. Now, will you tell us what Mr. Coates was doing? A. Mr. 
Coates was a part-time salesman with me. 

Q. And while he was so engaged, will you tell us what his duties 
consisted of principally? A. Well, his duties were those of attempting 
to learn the real estate business and to produce sales and listings. 

Q. Did you have a chance to observe him while he was there? 
A. Yes, I did. 

Q. How did he learn? A. Well, unfortunately, Mr. Coates was 
also a taxicab driver at the same time he was employed with me, and I 


am afraid he devoted most of his time to driving the taxicab. 
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He was Slow in learning, very slow in learning, and on the first 
occasion he was asked to turn in his license, and then he came back 
again. 

MR. MILLER: If your Honor please, I am going to suggest 
this is apparently an attempt to impeach their own previous witness. 
The previous witness has testified that a license was granted to this 
plaintiff and he was qualified because he passed the examination. 

Now they are coming in and saying, no, he wasn't qualified. I 
object to it. 

THE COURT: I think the testimony is proper, Mr. Miller. 
The objection is overruled. 

* ak bd XK ca 

MR. MILLER: I object to it on the further gounds and move 
it be stricken, on the further ground, that it is not responsive. 

THE COURT: I will overrule the objection. I think the 
question is a very general one: How did he learn? 

Go ahead, Mr. Witness. 

THE WITNESS: He learned very slowly and was asked to 
turn in his license. 

Then about a year later, he came back and asked to be tried 
again, andI did try him again and on that occasion he showed no im- 
provement whatsoever, and I think withdrew of his own accord. 

* * * x 5 

Q. Did you have classes for real estate salesmen? A. Yes; we 
held regular classes. 

Q. Did Mr. Coates attend those? A. Intermittently; yes. 

Q. In your opinion, as you observed Mr. Coates, do you feel 
that when he was working for you that he understood real estate trans- 
actions ? 

MR. MILLER: I object to that, if the Court please. 

THE COURT: State the ground of the objection. 

MR. MILLER: The grounds are that the fact that this gentle- 
man says he is not qualified to engage in the real estate practice--that 
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the body which is in charge of that practice has now stated that he was. : 





I say two things: That he is contradicting his own witness, impeaching * 
him, and secondly, his opinion as to what he believes would be totally 
irrelevant and immaterial in the light of what the Real Estate Com- 
mission said. 

MR. COLLINS: Your Honor, I think he would be the man who 
knew Mr. Coates during most of his experience inthe real estate busi- 
ness, and he was the one that took him in, and has an interest in him, 
and knowing what he knew about it, and he would be in a very good 
position to have an opinion as to whether he understood those trans- 


actions or not. I think it is vital. 


ak * * ae ok 
THE COURT: The objection is overruled. ; 
Answer the question, Mr. Witness. : 


THE WITNESS: Not satisfactorily. 
cd = ak aK ar 
CROSS EXAMINATION 
BY MR. MILLER: 
Q. And was one of those salesmen a gentleman named Mr. DeMoye? 
A. Yes, it was. 
Q. And he worked together with Mr. Coates, did he or did he not? 
A. He tried to help him. Mr. DeMoye acted more or less in the capac- 
ity of assistant to me. 
Q. Did Mr. Coates carry around with him any forms or contracts 
that your office printed? A. I am sure he did. 
Q. How about exchange contracts? A. No, we didn't do any 
exchange business. 
aK * ze * a 
Q. My question deals with forms, rather than business. A. No, 
he had no forms. 
Q. Now, what did Mr. Coates do at all in your company, if any- 
thing? A. He attempted to get listings and attempted to develop sales. 


204 


205 


206 


207 


95 


Q. And in doing that, he was given the listing forms, wasn't he? 
A. That is correct. 

Q. And among the information requested on the listing form was 
the question of the amounts of trusts on the property? A. Yes, that 
is correct. 

Q@. The balance? A. Yes. 

Q. And the taxes? A. Yes. 

Q. And the amount of rooms in the property? A. Yes. 

Q. A general description of it, the heating system, and so forth? 
A. That is correct. 

Q. And also what the people wanted for their property; isn't 
that right? A. Yes, that is right. 

Q. And he would generally get them to sign that listing in order 

to meet the requirements of the real estate law here? A. He 
brought in no listings. 

* * 2 *x * 

Q. You say he attended lectures intermittently, what do you mean 
by that? A. Well, we had sales meetings twice a week, and there were 
some weeks that he missed entirely, and he would come in for one meet- 
ing, probably late. 

There was an apparent conflict in employment or indifference as 
to his learning. 


* * ae * * 


Q. Did he ever ask any questions? A. No participation. 
* a ax a * 
Q. So you don't know whether he knew or did not know, did you? 
A. From the results I would conclude that he did not know. 
a * OK aK ak 

MR. COLLINS: I would like to call Mrs. Coates back to the 

stand. 
Thereupon 
MARION E. COATES 
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Q. Mrs. Coates, I show you what has been marked Defendants’ 


exhibit for identification 8 and 8A and ask you if you can identify those 
pictures? A. I can identify the first one. 

ak * ae * ok 

Q. Now, will you tell us what that is? A. Well, 8A is a picture 
that was taken after we had a concrete porch put on the front. 

Q. Does that picture truly show the appearance of 333 Webster 
Street as it existed in August or September of 1952? A. No. 

Q. Will you tell us what is the difference about it? A. The porch. 

Q. Will you tell us what work -- did you have work done there 
since you moved in? 

ok aK ok oe * 

A. Well, we had a concrete porch put on the front. We had the 
columns rebuilt and the front woodwork painted, and we had an iron 
railing put up, and we had the back woodwork painted. 

We had new electric fixtures and plugs put in, and we put tile on 
the basement floor. 

We finished the back enclosed porch on the first floor, with new 
walls and paint. 

3K * x aK * 

Q. Now, I show you what has been marked defendants’ exhibit 8 
and there is a red arrow pointing to the house. Is that the back of 
your house? A, No. 

2K cd * * * 

BY MR. MILLER: 

Q. Mrs. Coates, you were asked whether the arrow pointed to 
the rear part of your house, which is defendants’ exhibit 8A for identi- 
fiction, and you said no. Is your house next door to this house? A. No, 
it is not. 

oe ac 5S * x 

Q. Does your house have a garage in back of it? A. Yes. 

Q. Isn't this building here the garage? A. No; my garage is not 
brick. 
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Q. Your garage is what material? A. Tin. 


Q. Now, this house which is the front, that is substantially your 
house in August of 1952, isn't it? A. Except for the porch and the 
columns. 


Q. Well, you did have a porch there previously, didn't you? 


211 A. Yes. 
Q. And you just changed the porch? A. Yes. 
‘ Q. Was it brick columns before? A. Yes. 
| Q. You just rebuilt them? A. Yes. 
Q. And the porch was a wooden porch, the floor? A, Yes. 
Q. And you have aconcrete porch floor? A. Yes. 
Q. But the general appearance of the house is the same, isn't it? 
A. Yes 
* xk cd xe x 
‘ 217 LOUIS BOJAN 
DIRECT EXAMINATION 
BY MR. MILLER: 
. Q. What is your full name? A. Louis Bojan. 
i 5 * * 5 aK 
Q. What is your business? A, Real estate broker. 
tl Q. Are you a licensed broker? A. Yes, sir. 
* x * Ke bd 
= Q. Are you related to Mr. Sidney J. Brown, who sits to my right? 
A. Yes 
218 Q. What is the relationship? A. Brother-in-law. 
& ac x a * a 


Q. Now, directing your attention to July and August, 1952, were 
you employed by him? A. Yes. 

Q. In what capacity? A. Salesman. 

Q. Were you a licensed salesman at that time? A, Yes. I 
believe I was. If I remember correctly at that moment, I believe I was 


a broker. 
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Q. Well, you were either a broker or a salesman, licensed, is 


that right? A. Yes. 

Q. Directing your attention to sometime in July of that year, did 
you have occasion to speak to Mrs. Coates here? A. Yes. 

ak 3 aK ok xk 

Q. Will you tell us the circumstances, where and when it was? 
A. Well, I was in the office and received a phone call from Mrs. 

Coates, and it was on an ad that we were running. It was a trade 
ad; we called it a trade ad, and she called about trading her house. 

We discussed the procedure toward the trade, in other words, what 
we do. 

Q. Well, what did you tell her? A. I told her I have to come out 
and look at her house, and also take her out and show her other houses; 
in other words, what she had in mind. 

Q. Did you do that? A. Yes. 

Q. Did you goto her house? A, Yes. 

Q. How soon after the phone call? A, I don't remember exactly 


but roughly, I would say, that evening or the next day. I don't remember. 


Q. Proceed and tell us, sir, as to what was said and done at her 
house, if you remember? A. Well, when I arrived at her house, I 
looked at it to give myself an idea what the house was, and after that, 
after looking at it, I told her how we work out the trade. In other words, 
the main thing was to find a house she liked, and then we would be able 
to sit down and work out a trade. 

Actually, after I showed her the house she liked, I told her she 
would come in the office, after Mr. Brown had looked at her house, at 

her house. 

Q. Well, did you tell her why you had to have Mr. Brown look at 
her house? A. Yes. 

Q. Why? A. Because he was the actual appraiser who would put 


the value on her house. 


Q. Did you discuss any question about selling her house at that 
time? A, No. 


a 
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Q. For $14,000 or $15,000? A. No; none whatsoever. 
Q. Now, did you take her out to look at properties? A, Yes. 


Q. How many properties did you show her? A, I don't remember 
for sure, but I showed her at least two houses. 

Q. Did there come a time that you took her to Webster Street? 

A. That is the time I took her to Webster Street. 

Q. What occurred or what was said? A. Well, actually, I 
showed her the house next door which I believe was 331 Webster, and 
I told her that we had something pending on that house, as far as a 
possible deal on it, and I asked her how she liked it. 

Then she told me she wanted a house with back porches. Now, 
this I am not exactly sure about, as to whether she pointed to the one 
next door, or if it was vacant, and I don't just remember the exact 
procedure on the house next door, but I showed her that. 

In other words, I made a second appointment and showed her and 
her husband the house next door, and they liked that apparently because 
it had the back porches, but otherwise, they were about the same houses. 

Q. Did you have 333 Webster Street for sale, yourself, the first 
time you took her out? A. No; we obtained it for her. 

Q. Was there any sign on the property? A. Yes, there was a 
sign. 

Q. Whose was it? A. If I remember correctly, it was a Walsh 
sign, a person by the name of Walsh. 

Q. Now, did she express anything about 333 Webster Street after 
you showed it to her? A, Yes, she said she liked it very much. 

Q. Did you quote any price to her? A. No; not an exact figure. 

Q. What did you tell her? A. Well, she asked me what the 
house in the--she actually asked me what the price of the house was, 
and I said I did not know at this moment. 

I gave her an idea of what the houses in the area sold for. 

Q. What did youtell her? A. If I remember correctly, it was 
between $14,950 and $16, 950; they vary in the area. 
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Q. Now, have you told us everything that you toldher? A. I 


believe so. 

Q. After that, what is your next relationship or acquaintanceship 
with this deal? A. Well, I took them home, andI told Mr. Brown to 
look at the house, their house, and he did. It took him a while, roughly, 
I would say, between two and four weeks, I don't remember exactly 
but after he looked at the house, her house--actually, I was speaking 
to Mrs. Coates in between times, and I told her I could not do any- 
thing until Mr. Brown looked at her house. 

After he had looked at her house, I made an appointment for Mr. 
and Mrs. Coates to come into the offic, and also, I believe, her mother 
came in, a Mrs. Brown, came into the office, also. 

Q. Were you present? A. Yes, I was in the outer office. 

Q. Were you present at the desk to hear the conversation that 
went on between them? A. Yes. When they came in, we all went into 

Mr. Brown's office. Mr. Brown discussed it with them. 

Q. Tell us what was said and who said it. A. Well, Mr. Brown 
talked to them about their house and what they would pay for the other 
one. Actually, it was a difference what they would pay; what they would 
take over and what he would be taking over on their house. 

Then there was a question of some side loans. I think it was an 
FHA or something similar to it; that they were to continue paying on 
their own. 

Then, after all of the discussion, Mr. Brown asked them if they 
were Satisfied, and they looked at each other, and said yes, and at that 
time he started to proceed to draw up the contract. 

Q. Did you see whether or not he showed it to them? A. Yes. 

Q. What did they say when he presented it to them to sign? A. 
Well, first of all, before he presented it, he handed them one copy, and 
he held one copy himself, and read it to them. 

After he finished reading the contract to them, he asked them if 
they had any questions, and they looked at each other and said, no. 


Then he asked them if it was all right, and they said yes, and 
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224 they signed the contract. 
Q. Did you hear whether or not Mr. Coates or Mrs. Coates said 
to Mr. Brown that they did not understand what was in it, and wanted him 
to explain what was in the contract? A. No; because it was explained. 


? 


Q. Did you hear Mr. Brown say to them that he was going to 
sell You Street and after paying off the loans and the FHA note and his 
commission, that he would give him the proceeds? A. No. 


M4 Q. Was that said? Anything like that said at all? 
* bs * * x * x * 
THE WITNESS: No. 
* * aK * * * * * 


CROSS EXAMINATION 
BY MR. COLLINS: 
a * * Bd aK. x we a 
= 228 Q. Now, Mr. Bojan, Mr. Brown and the First National Realty 
Company were not at that time duly licensed brokers; isn't that so? 


A. I believe not. 
* * a * * * * * 


7 Q. And in order to complete this transaction, it was necessary 


that Mr. Brown own the piece of property in order to deal in this 


situation ? 
® * * ae * * * a * 
> 229 * * * Yes. In most of the properties we had to sell, in other 


words, it was our own property, Mr. Brown's property. 
5 * * * * oe *k * 
i" Q. You say most of it was your property. As a matter of fact, 
at that time all the property you were dealing in? You had to deal with 
your own property? A. Yes, that is right. 
Q. Do you recall identifying yourself as a salesman for Mr. 


Brown ? 
* * ae * * bd * * 
A. Yes. 


* * *K * xk bd * * 
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Q. Do you recall Mrs. Coates and yourself having a discussion 
as to what property in the neighborhood was bringing? A. In her 
neighborhood ? 
Q. Yes. A. No; no question whatsoever. 


230 Q. Was it of any interest to you what similar properties in that 


neighborhood were bringing at that time? A. I had my own opinion but 


I didn't have to ask Mrs. Coates. I felt my opinion would suffice as 
to what I thought her house would bring in that neighborhood. 

Q. Did you ask Mrs. Coates what she wanted or thought the 
property should bring? A. No. 

Q. Do you recall Mrs. Coates telling you that property around 
there was bringing between $14,000 and $15,000? <A. No. 

Q. Do you recall Mrs. Coates--you telling Mrs. Coates that in 
the matter of price that you would have to talk with Mr. Brown, your 
broker? A. Well, he is not my broker. I have to speak to Mr. 
Brown about the value of her house, the exact value. 

Q. What did you tell her? 

*x * xx bd * 

A. Well, I told her I will take her out and show her some houses to 
find a house that she likes and after we find a house that she likes, I 
will have Mr. Brown come and look at her house. 

Q. Do you recall saying that you would have Mr. Brown, your 
broker, set the price? A. I don't believe I said that. 


231 Q. Now, do you know who typed the contract at Mr. Brown's at 


the time of settlement? A. Yes. 

Q. Who? A. You mean, at the time of closing the deal? 

Q. At the time of the contract. A. Mr. Brown typed the con- 
tract himself. 

Q. Was that done, was that contract typed before or after the 
Coates' went to that office? A. This was after. Actually, they were 
sitting in the room with Mr. Brown and myself when he typed the contract. 
It was impossible to type it before. 


3K * x 
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232 Q. As a matter of fact, you procured the sale of You Street, 
did you not? A, DidI resell You Street? 
Q. Yes, sir. A. Yes. 
* * * * ak 
233 THE COURT: This is beyond the scope of the direct examina- 
tion. The question does not relate to the credibility of the witness. 
Do you want to make this witness your witness for the pur- 
pose of this testimony ? 
* * 3K 2c ae 
Yes, your Honor. 
THE COURT: Very well. You may proceed. 
This is direct examination, go ahead. 
BY MR. COLLINS: 
Q. Mr. Bojan, I show you Plaintiff's exhibit 3 and ask you if 
this is, if you were--well, first of all, can you identify this? A. Yes. 


* * 5 ak 5d 
234 Q. And that contract shows the date of August 22, 1952? A. Yes. 
Q. And is that the date that was signed, as far as you know? 
A. Yes. 


Q. Now, it was after this contract was procured that the settle- 
ment was set at Mr. Brown's office for the conveyancing of the proper- 
ties? A. Yes. 

Q. Were you present at the date of settlement? A. Yes. 

* * * SS * 

235 Q. Now, do you recall any discussion on that occasion of settle- 
ment with regard to the settlement sheet? A. Mr. Brown, I believe, 
went over the settlement sheet with them. 

Q. And did he explain the settlement sheet to them? A. Yes. 

ak bd * * RK 

236 Q. As you understand it, would it be usual for the Title Company 
that prepared a deed to have a noting fee for looking it over after the 


title company had prepared it? 
* 5s * * Xe 
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The Title Company usually does not charge for noting their own 
papers. 

* ae * od * 

Q. Now, do you recall any discussion, explanation by Mr. 
Brown, as to the $8 for noting conveyances? A. I don't remember 
anything on that as far a noting goes. In other words, whether he 
explained it or did not explain it, actually, at that time, I just do not 
remember. 

Q. Now, do you recall any discussion, explanation by Mr. Brown, 
as to the recording charges? A. I don't remember the figure. I 
believe I heard they mentioned what the recording was. 

In other words, some figure. I don't remember what it was. I 
think he explained it to them. 

Q. Do you recall whether or not he explained to them about the 
revenue stamps? A. I believe he mentioned revenue stamps to them. 

* a a ae ok 

SIDNEY J. BROWN 
DIRECT EXAMINATION 
BY MR. MILLER: 

3k * ak * 2K 

Q. Mr. Brown, in June and July and August of 1952, in the real 
estate business what did you principally do in that business? A. I was 
buying properties for my own account and reselling them. 

Q. Did you brokerage any? A. Hardly any. 

Q. What is your best recollection, for the months of June, July 
and August? A. Maybe one brokerage sale. 

Q. The rest of them were--you were buying and selling? A. Yes, 
sir. 

Q. Now, Mr. Brown, with respect to plaintiffs’ exhibit No. 1, 
which is the contract, do you recognize it? A. Yes. 

Q. Did you get this contract printed yourself? A. Oh, no. 


Q. Where did you get the form? A. I purchased the form at one 
of the local printers. 
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Q. Are those forms used in the ordinary course of your business 

for trades? A. Yes. 

Q. Do you know whether or not you have purchased any also 
from the Law Reporter Printing Company? A. Yes, I have. 

% ae * aK * 

Q. Now, Mr. Brown, at this particular time, did you con- 
Summate other exchange transactions similar to this one? 


* * * * 


THE WITNESS: Yes, I did. 
* * * * x 
I propose to offer and identify five other transactions in this 
particular period. Do you want to have them marked as one exhibit, 
A, B andC, or separately, your Honor? They all involve the same 
question. 
* 2 * * *x 
MR. FINNEY: I am going to object to counsel using these 
for any purpose whatsoever because the question primarily was: At 
this particular time did you engage in any other similar transactions ? 
One of these is dated November 15, 1952; one which is in June, 
1952 is undated as to the exact date; and another one is the 17th 
of May, 1952; another one January 12, 1953, and another one January 
14, 1953. 
K * * cs ak 
Q. I show you these five documents and ask you whether or not 
they represent typical executed consummated exchange contracts in 
your business? A. Yes, they do. 
* * oe * Ke 
THE COURT: I will sustain your objection except as to the 
two exhibits dated May and June, 1952. 


* ok * x 2 


Q. Mr. Brown, after August 26, 1952, did you continue to 


participate in exchange contracts? A. Yes, I did. 
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Q. Now, when was the seat time you became acquainted with 
either Mr. or Mrs. Coates or the property at 602 You Street, North- 
west? A. Sometime in July, 1952. 

Q. How did that come about? A. I believe I may have spoken 
to her on the phone on an occasion during that time. 

cas x 5 * 3K 

Q. Give us your best recollection of what was said on the first 
conversation? A. My best recollection is that she told me something 
about the indebtedness against her property, and she advised me that 

the owners of the property were herself and her daughter--her- 
self and her mother. 

Q. What did she say, if you recall, about the debts on 602 You 
Street? A. That she owed about $5700. 

Q. Anything further said about the indebtedness? A. Not that 
I can recollect. 

Q. What did you say? A. I told her that we would let her know 
something. 

Q. After that conversation, what did you do? A. It was some- 
time in the latter part of July that I looked at the two pieces of property, 
one at 602 You Street, Northwest, and the other at 333 Webster Street, 
Northwest. 

Q. Now, at that particular time when you looked at 602 You Street, 
Northwest, did you contact Mrs. Coates personally, that is, talk to 
her personally at that time? A. I don't believe so. 

Q. All right sir. When did you look at 333 Webster Street ? 

A. The latter part of July. 
Q. Did you have any connection with either trying to sell or 


exchange it in any way prior to the time of going out? A. I did not. 


Q. What did you do with respect to 333 Webster Street after you 
inspected it? A. I talked to a broker by the name of Joseph 
Conrad. 


Q. Who was he connected with? A. Well, he was--he used to 
sell a lot of property for Thomas Walsh, who had a sign on it. 
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Q. Who is Thomas Walsh? A. They are real estate brokers. 

xk xk x * ak 

Q. As a result of the discussion you had with Mr. Conrad, what 
next occured? A, I was advised of the price that was required for the 
property at 333 Webster Street. 

Q. What price wss that? A. $15,000 for cash. 

Q. Did you purchase 333 Webster Street for $15, 000 all cash? 
A. No, I purchased it for a lesser amount. 

Q. For how much? A. The total cost was $14, 250. 

Q@. Did you have to pay anything in addition to that? A. That 
included a commission of $500 to two brokers. 

Q. How about settlement charges? A. Yes, I did pay those. 

Q. Do you recall what that was? A. Approximately $200. 

* xk * ; sd x 

Q. I will rephrase the question. 

When did you make settlement on the Webster Street house in 


which you acquired the Webster Street property? 


a 2 * * aK 
A. About the 4th of September. 
* aK * aK * 


Q. What I want to ask you is, what, in your opinion, at the time 
you were negotiation for Webster Street, was the fair and reasonable 
market value, cash price, of the Webster Street property? A. Around 
12, 12-5. 

Q. After you make arrangements to acquire the Webster Street 
property, what did you next do? A. I believe I asked Mr. Bojan to 
bring his people to my office so that we could discuss it. 

Q. Before they came to your office and after you had arranged 
to acquire it, did you have any discussion with Mrs. Coates? A. Well, 
just maybe one conversation, which I told about before; that was very 
short. 

Q. Do you remember when they came to your office? A. It was 


on the day the contract was signed. 
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Q. Thatis, on August 6, 1952? A. If that is the date; yes. 

Q. Who was present besides themselves and yourself when they 
came there? A. Well, who is the Notary public--Mr. Mandel and Mr. 
Bojan was present. 

Q. Well, will you tell us at the time they came there where you 
went to discuss this matter with them? Where was it? A. Well, they 

was in my office. We had an outer office, and a smaller inner 
office, private office. 

Q. In your inner office? A. Yes. 

Q. Tell us exactly about the chronology, if you can, what was 
Said and who said it. A. I started off by explaining to the Coates’ that 
the property they particularly wanted, 333 Webster Street, I didn't own, 
and that the people were asking a rather high price for it; that I didn't 
particularly want to purchase that property for my own resale at the 
price that they were asking. 

I said that in view of the high price that these people were asking 
for the property, I would, of course, have to increase the price which I 
might normally charge for such a piece of property, had I paid the 
usual price that I pay for it. 

As a matter of fact, if I recollect correctly -- 

* * * * * 

THE WITNESS: I discussed with them again about what other 


properties they had seen which I owned, and apparently they had seen 


some others, and they said they had seen some others, and they wanted 


this particular property, and they were fairly anxious to get it. 

I advised them that I would have to go out and buy the property, 
and under the circumstances, I told them that it would be necessary for 
them to bind themselves to give me their property and to take this 
property in the event I acquired it. 

I pointed out to them that the total amount of the indebtedness 
which they would have to assume on this property on Webster Street was 
$14,450. I told them that I thought I could get around $9, 000 first trust 
and that I would take the difference in second trust. 
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They were concerned about what the total payments might be. I 


told them that these payments should not exceed $122 a month, a figure 
which I computed out, utilizing the $9, 000 first trust, at so much per 
thousand, and the balance a $5450 second trust, at $10 per thousand. 

However, they wanted to be sure that it would not exceed $122 
a month. So I put in the contract that the payments would not exceed 
it since I expected to hold the second trust in the first instance, and I 
could make the payments on that in any way I saw fit, and that was 
agreeable to both of us. 

Of course, they had previously advised me of what the loan was 
on their property, but then they mentioned the fact that they had an FHA 
loan which they were carrying--I don't recollect, $200 or $300--but I 
told them I had figured the deal so closely, that there was so little 
margin in it for me, that I was not in any position to undertake any 
obligations, other than the $5750 which I had figured on, in computing 
the deal and in making an offer on the Webster Street property. 

As a matter of fact, at the time that I was talking to the Coates' 
I had still hopes of getting the property for $13, 750, net cost to me, 
but as it turned out, I paid the $13, 750, net to the sellers. 

Of course, they insisted on getting it net, and I was required to 
pay the brokers who handled the transaction for me, selling it to me, $500. 

So actually that was $500 I had not even figured on paying out 
when I made the deal with the Coates'. 

I explained to them that the property on Webster Street would 
stand them about $16,950 and that I was-transferring their 
equity from the You Street property to this property at 333 Webster Street. 

I believe they discussed the matter among themselves for a few 
moments, and then they acquiesced in the transaction. 

And then I drew--oh, yes, there was some discussion, as I re- 
call now, about a refrigerator which they had in their You Street 
house, and J was not quite sure whether the refrigerator in the Webster 
Street house would go with the property, and I agreed to let them have 


the refrigerator from the You Street house. 
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There was also some discussion about two or three of the rooms 


being a little shabby, and I agreed to paint or paper them. 

Having discussed all these things, I went ahead and I put three 
copies of the contract in the typewriter and typed it up myself. 

After typing it up, I handed, I believe, all three copies to the 
three people present, Mr. and Mrs. Coates, and Mrs. Brown, the 
mother, and they went over it, and they asked some questions, and I 
took a copy of the contract, and I went over the figures, just as I had 
spelled them out prior to entering into the contract and prior to my 
typing it up. 

After I explained all these things to them once again, I told them 
they would need a couple of hundred dollars to cover title fees and there 
was some question of possession--this was prior to the contract, if I 
recollect--and I told them they would not have to move out of their 
house on You Street until I could let them move into the house on 

Webster Street. 

I believe I put that in the contract. 

When they were all satisfied with the trrms I put in, what I told 
them I was putting in, and they looked it over, and, why, I signed it 
first, and then I had the Coates and Mrs. Brown sign the contract, and 
I told them that I would notify them when the settlement would be made. 

Now, at the time I had not acquired title to the Webster Street 
property-- 

* * * * % 


Q. Did you give them a copy of the contract? A. Yes, I did. 


Q. Did you put anything in the contract or insert anything in it 
after you typed it and took it out of the typewriter? A. No, I did not. 

Q. At the time they signed it, did they not, in your presence-- 
A. Yes. 

sR a * * xk 

Before they signed it--did Mr. and Mrs. Coates say to you they 
did not understand what this contract said? A. No, they did not. 
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Q. Did you tell them that it means that you were going to sell 


the You Street property for them sometime in the future, pay off the 


first trust, the FHA loan, take your commission, and give them the 
proceeds in cash? A. No, I did not. 

Q. Did you discuss anything about commission at all? A. No, 
I did not. 

a * x * * 

Q. Now, Mr. Brown, after they left the office, did you on 
August 29, 1952, write them this letter? 

I think it is defendant's No. 1. The original of this letter? 
A. Yes, I did. 

aK ak a * * 

Q. Did you hear from Mr. and Mrs. Coates or Mrs. Brown 
about this letter? A. I don't believe I heard anything from them. 

Q. Did you then write another letter on September 2, 1952, 
defendant's exhibit 2? A. Yes, I did. 

Q. Is this the letter? A. Yes, sir. 


* a * * x 


Q. Now, Mr. Brown, as a result of this letter, did Mr. and Mrs. 


Coates and Mrs. Brown appear in your office on the 4th of September? 
A. Yes, they did. 

Q. Who was present besides them and yourself? A. I believe 

this Mr. Mandel, the Notary Public. 

Q. Is he employed by you? A. He was at that time. 

* * * * * 

Q. Will you tell us from the time they came in, exactly the 
chronology of what was said, what you were doing, and who said it? 
A. Well, the settlement sheet had been prepared by Mr. Mandel, and 
all the necessary papers, such as the deed on the Webster Street 


property and the deed on the You Street property, as well as the second 


trust on the Webster Street property. 
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These papers were all on the desk and the Coates and Mrs. 


Brown all sat down in a position where they could look at the settle - 
ment sheet, and I went over the sheet with them explaining to them the 
various items that appeared on it, and finally advised them what the 
total necessary money was of the settlement fees. 

It came to more than the amount that they had, and Mr. Coates, 
I think, went to get some additional money and brought it back, and 
the Coates, Mr. and Mrs. Coates and Mrs. Brown signed the settle- 
ment sheet, and then the Coates and Mrs. Brown signed the papers on 
Webster Street, that is, the second trust, and Mrs. Brown and Mrs. 

Coates signed a deed on You Street, and they acknowledged their 
Signatures to Mr. Mandel. 

Q. Did you give them a copy of the settlement sheet? A. Yes, 
I did. 

Q. During the entire course of settlement, did either Mrs. 
Brown or Mr. or Mrs. Coates state to you that they did not understand 
what they were doing? A. No, they did not. 

Q. Did you tell them at that time that you were going to sell 
You Street in the future, at some future time for them, pay off the 
first trust and the FHA note, take your commission, and pay them the 
balance of the proceeds? A. No, I never did. 

Q. Did you ever discuss commission at that time? A. No, I 
did not. 

5 5 * aK * 

Q. Is this the deed that you prepared for the Coates to sign, 
Mrs. Coates and Mrs. Brown, conveying the You Street property to 
you? A. Yes; this was prepared in our office. 

Q. Did they sign it in your presence? A. Yes, I was present 
when they signed it. 

Q. Now, I notice in the upper righthand corner is typed the 
figure 602 You Street, Northwest. Was that on there at the time they 
Signed it? A. Yes, it was. 


* * * * * 
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Q. Now, at the same time did you have executed the second deed 
of trust on the Webster Street property for the amount above the $9, 000 
first trust? A. Yes, I did. 

x * * * * 

Q. Was there anything else done at your office in connection 
with that settlement that you haven't told us? A. Well, they turned 
over to me their monthly payment book on 602 You Street, and I ad- 
vised them I would mail to them the books covering their purchase of 
333 Webster Street. 

* * * * * 

Q. Now, you have heard her testify about her calling you the 
next day? <A. I heard that. 

Q. To advise you that the property on You Street was sold, 
and she wanted to know when she could get her money? Do you 
remember her testifying? A. Yes. 

Q. Did any such conversation take place? A. No, it didn't. 

* * * od x 

Q. Did you ever tell her? What do you want, blood? A. No, I 
didn't. * 

Q. Did you ever use those words? A. I never did. 

Q. After she left the office on the day of the settlement, September 


4, when was the next time you heard from Mr. and Mrs. Coates and 


Mrs. Brown? A. Well, I was served with papers some two years 
later, approximately two years later. 

Q. Did they ever communicate with you during that time and 
make any objection to the settlement that was had on September 4? 
A. No. 

Q@. Or the contract dated August 6? A. No. 

Q. Did any attorney in their behalf, before you were served 
with papers in this case, contact you? A. No. 

Q. Did anybody ever come to your office and discuss the matter? 
A. No. 
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Q. Now, Mr. Brown, in making the settlement for the purchase 
of the Webster Street house, how much cash did you put into that 
property in its purchase? A. I put up the $4750, representing the 
difference between the $9,000 first trust, and the $13, 750 purchase 
price; since I had already put up the $500 deposit, I recollect, on the 
purchase of it. 

Q. Ican't hear you. Iamsorry. A. Well, to sum it up, at 
the time of settlement, I was required and did put up a total of $5, 250, 
including the commission which I paid the broker. 

Q. Does that include the settlement charges? A. No, it doesn't. 

Q. And how much of a first trust did you get on Webster Street? 
A. $9,000. 

mE sd oe * ae 

*** Who executed that $9, 000 first trust? A. I did and my wife did 
as well. 

Q. Did you sell the Webster Street property subject to that 
trust to the Coates'? A. Yes, I did. 

Q. Now, in the sale of it, you took back a second trust? A. Yes. 

Q. Of how much? A. $5, 450. 

ak * * * K 

Q. On the You Street property, you took that over subject to the 
first trust of $5750, is that right? A. Approximately. 

Q. After that did you obtain a new first trust? A. Yes. 

Q. How much was that? A. $7,000. 

Q. And out of the $7,000, the $5750 was paid? A. Yes. 

Q. Now, in Webster Street, Mr. Brown, did you sell that second 
deed of trust on the open market? A. Yes, I did. 

Q. The second trust of $5450? A. Yes. 

Q. What did you get for it? 


* 5 ok * * 


THE WITNESS: $3, 250. 


* ss x ak ak 


aA * 


ey 
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Q. Now, on the You Street property, did you resell that property 
lateron? A. Yes, I did. 

Q. Did you sell it on a cash basis or acredit basis? A. I 
sold it on a credit basis. 

Q. What did you sell itfor? A. I believe it was $14, 000, 

$14, 500 or $14, 950. 

Q. How much cash did the purchaser pay as the down payment 
in the purchase of the You Street property? A. $600. 

Q. Did you advance any sums for her in settlement? A. Yes. 

Q. How much? A. $177.36. 

Q. What was the net cash you then received in the resale of the 
You Street property? A. $422.64. 

Q. What was the net amount of cash you received then from the 
difference between the new first trust and the one that was paid off, 
and what was paid by the purchaser in connection with the You Street 
property? A. On the refinancing of the You Street property for 
$7,000, the new loan of $7,000, the gross amount that I received was 
approximately $1250, against which I paid the settlement fee of approxi- 
mately $175, or a net amount of $1, 075 plus $422. 64 I received from 
the purchaser, which gave me $1497.64, and I paid a commission out 
of these funds to my salesmen for selling the property of $300; and I 
also paid to decorate this property approximately $250. 

So that I had expenses of $550 against the $1497.64 which I 
received from the refinancing of that property and from the down 

payment. 

So that the net figure I received from the sale of 602 You Street 
was $947. 64. 

Q. In the sale of the You Street property, did you take back any 
other deeds of trust? A. Oh, yes. 

When I sold the note-- 

Q. What note? A. On the 602 You Street--I had the second 


trust note. 
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I asked you: Did you take any back? A. Yes. 


How many? A. I took back two notes. 

The second trust note? A. Of $4, 000. 

And third trust note? A. Around $3200. 

What did you do with the second trust note? A. Sold it. 
For how much? A. $2200. 

And did you sell the third trust note? A. No, I did not. 


x * * * 


“@ Cee 2 
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Mr. Brown, would you resume your Seat. 

During the time that you have been in the real estate business, 

have you bought and sold and traded in deed of trust notes secured by 
281 real estate? A. Yes, I have. 

Q. Did that include first trusts? A. Not many first trusts. 

Q. How about second trusts? A. Yes. 

Q. How about third trusts? A. Hardly any. I haven't bought 
any. I haven't sold any, either. 

Q. Are you familiar with the values of them? A. Oh, yes. 

Q. How did you acquire that knowledge of values of third deed 
of trust notes? A. Through the attempt to offer them for sale at 
various times, and also from the fact that other people offered them 
for sale, and observing other people in my business buying and selling 
various types of deferred purchase-money notes. 

Q. How many notes do you have, sir? A. Well, I would say 
in excess of 100. 

Q. And how many notes would you say you have, deals that you 
have participated in, involving the sale or purchase or trade of a 
second-trust note? A, In the neighborhood of 500. 

Q. And how many transactions have you participated in in which 
you either offered for sale or someone offered to you for sale or you 

282 have knowledge of sales of third deed of trust notes ? 


* * * ok * 


THE WITNESS: Around 50 transactions. 


* * * * x 
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Q. Mr. Brown, in your opinion, what was the fair market value 
on September 4, 1952 of this third deed of trust note secured on pre- 
mises 602 You Street, Northwest in the sum that you said was approxi- 
mately $3200? 

* 1 * ca * 

THE WITNESS: There was no market value for a third trust 

note of this character. 

BY MR. MILLER: 

Q. What was the value of the note, itself? A. You could not 
get anything trying to sell it; no one would buy it. 

Q. Ithadno value? A. No, because, you see, there was no 
security for it, the amount already ahead of it which was $11,000, was 
so great that a person purchasing a note of that character had no 
security. 

Q. Well, you are telling the reasons for your determination of 
value. Iam trying to find out from you what was the value. Either 
it had some value or no value. A. There was no fair market value 
because there was no market in this particular type of note. 

* * aK 3K * 

Q. After the entire transaction was completed, and after you 
had sold the second trust note on Webster Street and on You Street, 
and paid the commissions that you mentioned, and after you had 
received the proceeds of the sale of those notes, and applying those 
Sums which you received against those which you paid out, what was 


your profit or loss at the conclusion of this transaction? 


* XK * *K * 


THE WITNESS: I have indicated the amount of money received 
from the sale of the property, from the sale of 602 You Street, of 
$947.64; and I further stated that I received $2200 for the sale of the 


second trust note on that property. 
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So that it appears I ultimately received $3, 147.64 from the sale 


of the You Street property. 

Now, I have previously indicated that I paid out $5, 325 on 
Webster Street. 

In addition to the $5, 325 paid out on the Webster Street property 
to settle on it, I also paid a commission of $423.75 to Mr. Bojan for 
effecting the sale of that property to the Coates’. 

So that the total amount of money which I paid out on Webster 
Street was $5, 752. 73. 

However, I sold the second trust note for $3250, thereby leaving 
me with $2, 502.15 invested in the Webster Street property. 

I have received now from the You Street property $3, 147.64, so 
that applying the amount of money that I have invested in Webster Street 
which was $2502.15 against the amount of money which I had received 
from the sale of the You Street property, I had a net profit of $645. 49 

on the sale of both properties, without considering the usual 
incidentals of overhead expense of handling the sale and purchase of 
these properties. 

BY MR. MILLER: 

Q. Does that include any commission to you? A. No, that was 
the net amount, $645.49, which I got out of the deal. 

Of course, that left me with the $3200 third trust note, which had 
no market, and which was ultimately foreclosed. 

* * * * *x 

MR. MILLER: I would like to offer in evidence, your Honor, at 
this time, the original complaint filed in this case, a copy of which 
Mr. Brown said was served upon him in 1954. 

THE COURT: What is the purpose of the offer? 

MR. FINNEY: Nay we come to the Bench? 

(At the Bench.) 

MR. MILLER: Your Honor, the purpose is to show that 
originally when this suit was filed, it was an action for fraud and 


misrepresentation, that the original complaint alleges that this 
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plaintiff made a trade with the defendant, and then when the 
amended complaint was filed they switched position, and said it was 
an agent relationship, and I certainly have the right to introduce in 
evidence, and which is an admission in connection with what they did 
or did not know and their claim, and which is on the first page of the 
complaint, paragraph 2, and it says: 

"By the exercise of misrepresentations and fraudulent 
promises induced the plaintiffs to execute a contract whereby 


they agreed to exchange valuable property then owned by them 


for property owned by the defendant." 


There is not one word in the complaint, your Honor, nor is there 
anything said to be claimed that the plaintiffs thought that Mr. Brown 
was going to be their agent to sell You Street and pay them the amount 
of money of the proceeds, after the payment of all these encumbrances. 

The amended complaint, however, has now changed and in the 
Same paragraph it Says: 

"By exercise of misrepresentations and fraudulent 
promises, and in violation of the agency relationship of 

the parties, induced the plaintiffs to execute a contract, "-- 

and so forth. 

Now, under the Jelleff case, decided recently, I have the right 

to show admissions or to show the change of position where the 
claim is for fraud. 

2c + ak ak x 

MR. FINNEY: This is a most embarrassing situation, your Honor, 
and I represent, sir, to Mr. Miller and your Honor, that there is no 
change of position. Mr. Collins came in the case and I pointed it out, 
and we amended the complaint with your Honor's approval at pre- 
trial, and I am not too much minded to object if Mr. Miller wants to 
put this in, but I am not going to agree as a matter of law that he has a 


right to do it. 
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It was originally misrepresentation and induced to execute a 
contract. Later on I brought that in, after additional investigation. 

I did not say anything about agency, but it is on the same facts, 
and I submit that I have to plead guilty to an oversight, but I have the 
right to correct an oversight without Mr. Miller sayingI changed 


position. I haven't changed position; it is to correct an oversight. 


* * * * * 


MR. COLLINS: In paragraph 4, your Honor, it is stated that he 
explained to them what he would do. So, I mean, the question of 
agency wasn't in the original complaint, but essentially the facts are 
the same, that he, by fraud, induced them into the contract. 

a x aE * ak 

THE COURT: I will sustain the objection to the tender of the 
original complaint in evidence because, first of all, neither complaint 
is signed by the plaintiffs. The change in phraseology is obviously of 
counsel's construction. 

I do not see that there is any substantial variance in the facts 
alleged in either of the two complaints, and I think for that reason any 
admission would be such a formal one that it would be prejudicial, if 
it were admitted. 

The Court will deny your request. 


ak * cas * 


CROSS- EXAMINATION 
a 3K * 
BY MR. FINNEY: 

Q. Mr. Brown, in regard to these receipts which you issued 
to the plaintiffs when they paid for the settlement fees, did I understand 
you, sir, that it was an inadvertent error whereby you wrote 331 

292 Webster Street? A. Yes. 

* ok * * 

Q. Did you give them to the plaintiffs at that time? A. Yes. 

Q. Do you recall whether they looked at them? Did they ask 
you to correct them? A. I don't know whether they did look at them. 
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Q. Did they ask you to correct them? A. No. 


2k * * * Bs 

Q. Mr. Brown, I believe you testified that your first communi- 
cation with or from any of the plaintiffs was a call from Mrs. Coates, 
and in reply to the question what discussion did you have with her, you 
stated that she told you the amount of the first trust, the amount of the 
indebtedness on the You Street house, is that right, sir? 

* ae * * a 

Q. Was there any discussion whereby she authorized you to go 
ahead and acquire the Webster Street property and agreed she would 
take it? A. Yes, on the date of her Signing a trade contract, on 
which she agreed to take it. 

xk XK * ak a 

Q. Please confine yourself to my question, which has to do with 
the day you talked to her on the phone, before August 6. Did she at 
that time say anything about authorizing you to acquire that property 
forher? A. No. 

Q. Did she say that she would be glad to take that property and 
make the trade which you later envisaged? A. I don't think she ever 
saw it. This was her first call to the office, I believe. 

* Bs x * * 

Q. Well, prior to August 6, did Mrs. Coates and Mrs. Brown 
ever discuss with you taking over the Webster Street property ? 

A. No, not prior to August 6. 

* a ad aK x 

Q. And you told them it was going to cost them because of the 

narrow confines in which you had to operate, cash-wise, that it 
was going to cost them trusts totaling $14, 450, plus $2,500, which 
would have been their equity in You Street, and that would make their 
total price $16, 950. 

Now, did you tell them that? A. Not in those words. 


* ok * * a 
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Q. Well, tell me now what you told them? A. I told them in 
view of the fact that they owed approximately $5750 on the property on 
Webster Street, and in view of the fact that I had to pay quite a large 
sum of money, cash, in connection with the purchase of the Webster 
Street property, that it would be necessary for them to take over 
trusts totaling $15, 000--$14, 450 on the Webster Street house, and 
discussed the monthly payments on those notes with them, and told 
them that that would mean that the property on Webster Street was 
actually costing them $16,950, approximately. 

There was never any question as to how much they were actually 
getting for the house on You Street, because I told them that I was 
selling them the house on Webster Street for $16, 000 approximately and 
that I had included in the computation what equity they had.in the You 
Street property. 

Q. Let us be very clear about that. 

You did tell them that Webster Street was going to stand them 


_ about $16,950? A. Yes. 
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Q. And it was not until they had had all that explained to them 
and had acquiesced and said O. K., that you then typed up the contract? 
A. That is correct; that is my recollection. 
Q. May I take Plaintiffs exhibit 1? 
Will you show me--now, you said this morning that you included 
in the contract everything that had been agreed on, and will you show me | 
in that contract where it says anything about their equity in You Street | 
or anything about $16,950? A. I included in the contract what you see 
there, that the trusts totaling $14, 450 is what they were taking over, 
and I was taking over a trust of $5750. 


x * Bd bd * 


Q. Now, you have shown on the blackboard that you took over 


the first trust on You Street of $5, 750 or approximately that much. 
Doesn't this book show that on August 19, 1952, the exact 
amount was $5, 687.67? A. That is what it says. 
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> Q. And you had that book in your possession ever since the 
: settlement, haven't you? A. Yes,I have. 

* * xe * * 
. 301 Q. Mr. Brown, I have here defense exhibit No. 9, which is 


sd 


marked at the front, starting July 6, 1952. 

Now, will you point out to me the pages that your counsel showed 
the jury this morning, if you will? A. I would say up to and including 
this paper clip. 

Q. Starting at the very beginning and there are several pages 
there? A. Yes. 

Q. Is that page No. 1, Mr. Brown? A. Yes, it looks like the 
first page in the book. 

Q. And there are approximately 30 ads pasted on there, would 
you say? A. That is about right. 

Q. Now, how many of them say anything about trading properties ? 
A. About one a day, I imagine. 

Q. Well, how many on that first page say anything about trading? 

302 Bu Ts 2s 3s 

Q. Can you put your finger on one that says "trade", sir? May 
Isee it? A. There is one, and there is another one. 

Q. This one? A. There is one here, and there is one here, 
and this one here; this encompasses, I think, one week. 

> Q. That is one week's advertising, sir? A. Yes. There is 
one here. I would say that there is four at least here that I can see; 
maybe some have fallen out. 

Q. Perhaps one out of Six or seven? A. Yes, sir. 

Q. And the rest of them say "Homes for Sale," do they not? 

A. Naturally; I had about 50 houses at that time. 

Q. Forsale? A. Yes. 

ak * 5 * * 

309 Q. Now, here is plaintiffs exhibit 3, being the contract with 
Lucy Armistead for the purchase of 602 You Street, Northwest. That 
had a third trust note, didn't it, Mr. Brown? A. Yes, it did. 
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Q. The one which you kept after selling the second trust note? 
A. That is correct. 

Q. And I believe you foreclosed on that, sir? A. Yes, I did. 

Q. Didn't you tell us the other day that about $500 had been paid 
on that note prior to foreclosure? A. I believe that is correct. 

Q. That is not included in this analysis of profit and loss, is it? 
A. No, it is not. 

Q. Now, the contract calls for $600 down payment, does it not? 
A. Actually it is $750. 

Q. But you testified that you received on that down payment only 
$422, is that right? A. $422.64 net. 

Q. That is included here, isn't it? Now, didn't you testify on a 
previous occasion that you received an $800 down payment? 

310 * ak * x* * 
311 Q. Do you recall, Mr. Brown, at the deposition that this 
question was asked you: 

"Did you actually sell that property, sir?" 

That was asked you and the reference was to 602 You Street. 

And do you recall that you answered: "Yes, we did."? 

And that you were then asked: 

"And how much did you sell it for?" 

And that you answered: $14,950 with $800 down payment." 

THE COURT: Did you make such an answer? 

THE WITNESS: I did, sir. 

K 7K * * * 

Q. Now, Mr. Brown, this morning Mr. Miller put in evidence 
two exchange contracts pertaining to transactions having nothing to do 
with this one but similar in form, and he had three others which were 
not admitted. 

Did you examine them before they were brought to court? 


A. I had my secretary--well, I looked at them. 


* aK ss ed x 


4 


A 
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My next question is: Is that all the trade transactions in 19527 


No. 


* * aK * * 


Q. Now, we come to the period of June, July, and August, 1952, 
for which two of those approximately applied as to dates. 

It is a fact, isn't it, Mr. Brown, that your license was under 
Suspension at that very critical time ? 

MR. MILLER: I object. I don't see the materiality of this at 
all, your Honor. 

MR. FINNEY: It goes entirely to the question of motive for 
handling the transaction in this way, Your Honor. 


a aK 2k * 


THE COURT: I will overrule the objection. 

* * * * * 

THE WITNESS: I believe as to one of the contracts the license 
was not under suspension and as to several others, the license was not 
under suspension. 

K ok * * 

Q. Was it-- A. It was only suspended for 60 days. 

Q. Was it under suspension at the time you first dealt with the 
Coates'? A. Yes, it was. 

Q. Was it under suspension on September 4, 1952? A. No; it 
had been reinstated. 

Q. Isn't it a fact, Mr. Brown, that subsequent to January of 
1950 you handled these trade transactions because of the difficulty 
about your license? A. Absolutely not. 

x x * aK * 

Q. Now, have you ever paid to Mr. or Mrs. Coates or Margaret 
E. Brown any cash for their equity in You Street? Cash? A. I never 
gave them any cash, no. 


Q@. You still own You Street? A. Ido. 
* * * 
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REDIRECT EXAMINATION 
BY MR. MILLER: 

Q. Mr. Brown, I have several questions. Mr. Finney asked 
you originally and quoted testimony which he took of you in his office 
under deposition in which you stated that the down payment for resale 
of You Street was $800. 

Do you remember that? A. Yes. 

Q. You now testified on the board it is $600. Will you explain 
that? A. Yes, sir. The contract actually provided for a down pay- 
ment of $750. At the time I testified on the deposition in Mr. Finney's 
office, I don't believe I had that contract with me. My recollection was 
that the down payment stated in the contract was $800--actually, it was 
$750. 

However, after the deposition was taken, I went to my records 
and I determined that I did not even get the $750 which was provided 
for in the contract, because the $600 originally paid as a deposit, 
finally was reduced by the amount of the settlement fees, which the 
people did not have; thereby leaving me in hand $422.64, as I have 
demonstrated somewhere. 

There itis. $422.64 is the amount of cash which I received 
from the purchaser of the You Street property. 

ak 5 * ok a 

Will you tell us why your license was suspended? A. Yes. A 
settlement was made in connection with a piece of property in my 
office, or a contract was written, and we called the Notary Public 
in from the corner, from the corner drugstore. 

Q. What drugstore was it? A. At the corner of 14th and L Street-- 
Vermont Avenue and L Street Northwest, about a half block down from 
our office, and we did not have a Notary Public in our office at that 
time, and he came up to the office, and we were inside, the people that 
Signed the papers in connection with the transaction, and they were 


ready to be notarized, and the notary walked into the office as the people 


o 
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342 were leaving, and he neglected to ask them whether they had signed 


the papers, even though they actually had, and then because of the 
variance, the requirement that the people sign in the presence of a 
Notary, and they had not, although they actually did sign, because I 
was a licensed broker and permitted something like that to happen, 
this variance, they thought it was sufficient to suspend my license 
as a sort of little punishment for 60 days. 

* é * * 

REC ROSS- EXAMINATION 
BY MR. FINNEY: 

* * a * * 

Q. Now, Mr. Brown, about this little episode of your license. 
That happened in 1949, did it not? A. I believe it was in 1950. 

Q. You had a hearing on it in 1950, did you not? A. Yes. 

Q. You had a regular hearing before the Real Estate Com- 
mission? A. Yes, sir. 

Q. And they ordered your license suspended? A. For a period 
of 60 days. 

Q. And then you came to the District Court objecting to that, 
didn't you? A. I did. 

Q. And the ruling was affirmed, was it not? A. It was. 

Q. And then you went to the U.S. Court of Appeals and asked 
for a reversal, did you not? A. I did. 

Q. And it was affirmed up there, was it not? A. It was affirmed. 

Q. What was the name of that Notary Public, sir? A. Robert 
Friebush. 

Q. What happened to his license or his commission? A. Revoked. 


They revoked his commission. 
* * 
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ERNEST T. HHLAND 
DIRECT EXAMINATION 


BY MR. MILLER: 
Q. Mr. Eiland, what is your fullname? A. Ernest T. Eiland. 


Q. Where do you reside? A. 2426 Otis Street, Northeast. 

Q. What is your business? A. I am in the real estate brokerage 
business. 

Q. Are you a licensed real estate broker? A. I am a licensed 
real estate broker. 

Q. Are you connected with any firm in the city? A. With the 
firm of Eiland Brothers. 

Q. Where are they located? A. 1830 11th Street, Northwest. 

Q. Mr. Eiland, how long have you been engaged in the real 
estate business? A. Since 1937. 

Q. During that time what has been your experience in the real 
estate business? What have you done generally in that field? A, 
Generally we have done sales, loans, and appraisals. 

Q. Have you gone to any school to learn appraising? A. Yes, 
I have. 

Q. Will you tell us what schools you attended and what degrees 
you have? A, I have taken and successfully passed all of the courses 
that are offered by the American Institute of Real Estate Appraisers. 
I am a qualified residential real estate appraiser. 

Q. Will you explain a little more, if you can, what a qualified 
real estate appraiser is? A. Well, the courses are set up at present 
at University level. To become a member of the American Institute 
of Real Estate Apprisers, you have to have approximately 15 years 
in the real estate brokerage business, with a thorough knowledge of 
costs, locations of properties, reproduction of costs, marketability, 
the economics of real estate, the costs and the price of money, and 
various other factors that influence market value, as well as the 


market prices of real estate. 
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Q. In order to take that course, were you required to make a 
study of certain books and certain lectures? A. That is correct and 
have certain academic background. 

Q. Did you take any examination in that respect? A. I did, sir. 

Q. Did you successfully pass? A. Yes, sir. 

Q. How long ago? A. The first one I think was in 1946. We 
repeat the courses, most of us, or many of us, repeat the courses, or 
an advanced course every two, three or four years. 

The last one I took was the MIT, the Massachusetts Institute of 
Technology, in 1952, I believe. 

Q. Mr. Eiland, do you do any appraisal work presently and 
have you done that for some time? A. Oh, yes. 

Q. Will you tell us some of the institutions that you have done 
appraising for? A. American Security and Trust Company. We are 
the mortgage correspondents for the North Carolina Mutual Life 
Insurance Company, and I do all of their appraising in the District of 
Columbia and in the area of the District of Columbia. 

We are on the list of appraisers for the Federal Housing 
Administration. Well, we were. They took off the individual appraisers 
about six months ago, but we are on their List. 

Also the Veterans Administration and the Register of Wills. 

Q. You mean of this Court? A. Of this court, yes, sir. 

And we are on the list of all of the courts in the District of 
Columbia, the Court of Appeals, and what have you. 

Q. Have you ever testified in any condemnation cases here in 
the District Court? A. Oh, yes, sir, many times. 

* * * * 2 

Q. Now, Mr. Eiland, as such real estate appraiser and being 
actively engaged and having actual experience in the real estate 
business, have you made an inspection at our request -- A. Yes, Sir. 

Q. --of premises 333 Webster Street, Northwest, located in 
this city? A. Yes, sir. 
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Q. When did you first make your first inspection? A. I think 
it was around 1954. I think Iam correct in that, sir. 

aK % ak * x 

Q. In your experience, Mr. Eiland, as an experienced appraiser, 
can you tell us whether there is any difference in determining the 
market value of a piece of property, if it is an all-cash deal, or 
whether it is a terms deal, with asmall down payment? A. We, in 
the field of residential real estate appraising, we come in at an all- 
cash basis. 

However, we must be aware that approximately 12 or 13 per 
cent of all the transactions in the District of Columbia are not all 
cash transactions and due to the cost that is put on money, or the 
premium paid for money for the sale of the purchase of deferred 
purchase money notes, or second trust money notes, we must make 
an allowance for that. 

So there is actually a difference in the two. 

Q. How much allowance do you make for a credit deal over a 
cash deal? A. It depends on the term of the note. A typical note, 
a second trust note bearing interest at 6 per cent, pays in one per 
cent of its face value. That is, in the event, sir, that the note is 
$5,000, and it is amortized or being paid at the rate of $50 a month 
per thousand, the note is due and payable in full, I think, in eleven 

years and two or three months. I do not have the mortgage 
schedule, but approximately eleven years and two or three months. 

Usually the discount is from 4 to 5 per cent a year of the face 
of the note. 

* * * x ss 

Q. Now, Mr. Eiland, have you been able to make a deter- 
mination from your inspection and your experience of the cash sale 
value, the cash market value of 333 Webster Street in August or 

September of 1952? A. Yes, sir. 

Q. What, in your opinion is the all-cash price or the fair-market 


value for cash of premises 333 Webster Street in August or September, 


ckat r 
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1952? A. In the vicinity of $14,000, maybe $14, 500, in that general 


area. 
ok k * * ok 
BY MR. MILLER: 

Q. Very well. When did you inspect 602 You Street, Northwest? 
A. Iam inclined to think I sent all of the copies or, rather, last time 
I was in the court testifying I believe you picked up my office copy of 
my appraisal report, and I do not have it. 

* * x*K * ak 

A. I would like not to hazard a guess, but I would like to say 
approximately two years ago, as nearly as I can recall, it might have 
been 18 months, I do not know. 

Q. From that experience have you been able or could you 
arrive at a fair market cash price of 602 You Street as of August or 
September, 1952? A. Yes, sir. 

Q. What, in your opinion was the cash value, or cash market 
value, of 602 You Street in August or September, 1952? A. It was 
$8, 000, sir. 

* a ak * 3K 

Q. What, in your opinion--is there any difference in the value 
of 333 Webster Street, where the purchasers of that property have 
assumed a first trust of $9,000, and given back a deferred purchase 
money second trust of $5450, which is payable $10 a thousand, interest 
at 6 per cent; and in acquiring 333 Webster Street, Northwest, they 
have transferred their equity in 602 You Street, Northwest, subject to 
a first trust of $5750. What, in your opinion, under that kind of a 
transaction would be the value, the fair market value for the sale of 
333 Webster Street to the purchasers? A. On comparable sales made 
in the Webster Street area from September, 1950 through April, 1953, 
on a reproduction or replacement --cost basis of the Webster Street 
property, I would say that a term deal, such as you are outlining, 


would be in the neighborhood of sixteen or sixteen-five, a term 
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proposition. 

* * * a * 

Q. Referring to 333 Webster Street, Northwest, and assuming, 
as I have assumed before, that the first trust is $9, 000 held by a 
local building association, and the second trust is a deferred purchase 
money trust of $5450. A. Yes. 

Q. Bearing interest at 6 per cent, payments on which are $54.50 
per month, including interest; now, what, in your opinion, would be 
the fair market value for the sale of that note in September, 1952? 

ok 3k * ok x 

Q. Mr. Eiland, what has been your experience in the sale and 
purchase or appraisal of deferred purchase money first trusts or 

money loan first trusts, or deferred purchase money second 
trusts or money loans second trusts and third trusts in the Washington 
real estate field for the sale of those kinds of notes and purchases ? 

A. Well, I have had considerable experience on the marketing of 
first and second trust notes, but not third trusts. 

Q. Why not third trusts? A. I am inclined to think the third 
trust has entirely too much water in it, and it has no value. Nine 
times out of ten, nine and a half times out of ten, it really has no 
value to it, market value that is. 

Q. When you say you had considerable experience, will you tell 
us what that has been. A. Well, we place on the average, the firm 
of Eiland Brothers, place on the average about, I would say, four to 
five million dollars a year in first trusts. That is for various in- 
stitutions and we know the market price of those. 

I suppose we place in excess of a million dollars a year and have 
for the last fifteen years, excluding the time I was in the army, in 
second trust notes. 

3K sd ak * * 

Q. Can you give us the fair market value for the sale of a 

second deferred purchase money deed of trust on 333 Webster 
Street Northwest under the terms I have outlined previously? A. Now 
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- was that in 1954, sir? 

Q. 1952. A. 1952. 

Q. Yes. A. The market was entirely different from 1952 than 
today. I would say that with a substantial purchaser, a purchaser with 
‘ a good potential to meet his obligations, that that note would discount 

anywhere from 20 low to 25 high. It depends on the circumstances, 


va the economic background of the purchasers. 
* * * * * 
- 363 In September 1952 would the sale of the $5450 second trust, 


bearing interest at 6 per cent, payable $54.50 a month, running until 
paid, would the sale of that note for $3200 be a fair and reasonable 


m sale under the market? 
aK ba aK Ba * 
es 364 THE WITNESS: I think $3200 or $3250 would not be too far out 


of line under some circumstances. 
BY MR. MILLER: 
Q. Under these circumstances was that a fair price, a fair 
and reasonable sale for a fair and reasonable price? A. That seems 
af to be fairly accurate. 

Q. Now, Mr. Eiland, in connection with the 602 You Street 
property, where the sale was a term sale of $14, 950 in which the 
purchasers put up $422.64 net, towards the purchase and executed 
a second trust for the sum of $4, 000 bearing interest at 6 per cent 
payable $40 a month, running until paid, and also gave a third trust 
of $3150, and can you tell us what the fair and reasonable sale price 
on the open market was of that note in September, 1952? A. The 
= second trust note? 

Q. Yes, sir. A. I would say $23 to $25 hundred. 


Q. Now, what in your opinion would be the value of the third 


trust note, payable $16.25 a month, deferred purchase money in the 
face sum of $3150? A. Nothing, sir. 


365 * aK * * * 
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BY MR. COLLINS: 
Q. Mr. Eiland, do you have any records to indicate the exact 


date you examined 333 Webster Street? A. No, sir. I am looking at 


my appraisal and inspectionreport, and I do not have the date on it, sir. 

3K ak ss * 3K 

Q. Now, you were requested by Sidney J. Brown to make this 
appraisal, were you not? A. Yes, sir. 

ak * * oe x 

Q. You did not know there was a case pending? A. He told me 
there was some litigation, and he wanted me to determine market 
value or estimate market value. 

Q. You had known Mr. Brown for some time prior to this? 
A. Yes. 

Q. And had you had some previous dealings with him? A. Yes. 

Q. And were there quite a few transactions in which you and he 
had dealt together? A. I would not say quite a few, no; some. 

Q. What is some? What do you mean? How many? A. I don't 
know. I have placed loans for Mr. Brown. I have done appraising 
for him. How many, I could not say. 

Q. In other words, Mr. Brown has done business with you? 
A. Well, he has come to us for loans and for appraisals. The answer 
is yes. 

Q. And you came down here to court previously and testified? 
A. Yes. 

Q. And you were paid by Mr. Brown for coming down? A. Yes, 
I certainly was. 

Q. And you are also being paid now? A. Ihope so. He will 
certainly be billed for it. 

Q. Now, tell me, sir, when you examined the Webster Street 
property, was it vacant or was it occupied? A. It was occupied, sir. 

Q. Did you go inside? A. Yes, sir. 


Q. You went inside and went through the house? A. Yes, sir. 
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Q. Who let youin? A, I really do not know. 
x6 aK * ac ss 
368 Q. And did you appraise that property as you saw it at that time? 
A. No, as of the date of the transfer. 

Q. Yes, sir. I mean, but when you looked at the property, you 
assumed that the property was in the same, substantially the same 
condition as it was at the earlier date, did you? A. Yes. 

Q. Were you advised by anyone, by Mr. Brown or anyone else, 
that a new porch had been put on, a new front porch? 

ok ae * * * 

369 THE WITNESS: I see here on my appraisal report, that I 
accepted it as two open porches, two open rear porches and one open 
front porch. That is on my appraisal inspection report. 


* * 3 * * 


THE WITNESS: I am inclined that I was advised by someone, yes. 

aK * * * * 

370 Q. Did you know the electric fixtures and plugs had been re- 
placed? Were you told that? A. No, I was not. 

Q. Were you told that the front or the back of the house had been 
painted, and that the woodwork, there had been some woodwork done, 

371 and tile work on the basement floor? A. No, sir. 

Q. Were you told that the back porch on the first floor had been 
finished and painted? A. No, sir. 

Q. Now, sir, if we assume as a fact that $1679.86 had been 
spent on repairs for that house between September, 1952 and the date 
of your examination, would that have made--and with the things I have 
mentioned, replacing the porch, the front porch, replacing columns, 
and doing this other work which I have mentioned at that cost, if we 
assume that that had been done, would it have made any difference 
in your appraisal? A. It might have, yes, sir. 

Q. It might? A. Yes. 


Q. You are not sure it would? A. No, I am not too sure it 


would have. 
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Q. In other words, it would make no difference in your appraisal, 
whether it was a falling-down porch or a completely newly-built porch ? 
A. No; I did not say that. 

I said it might have. I would have to know the factors surrounding 
it, the factors that were in existence prior to the replacement of the 
porch. And the at-that-time condition. 

Q. Well, sir, how did you do so well on appraising without any 
of that information? A. The total cubic content of that house is 19, 340 
cubic feet. I allowed a normal depreciation, straight-line depreciation 
of the house over the period of 25 years ahat it had been in existence. 

To that depreciation I added, too, what is normal maintenance 
and improvement and what-have-you; and from that I arrived at the 
then market value of the property. 

3k OK ok ok ok 

Q. Now, did you examine the You Street property? A. Yes, I did. 

Q. You went through the house? A, Yes. 

Q. Now, outside of examining the property, did you take any- 
thing else into consideration? A. For instance what, sir? 

Q. Did you, for instance--was the property occupied or un- 
occupied at that time? A. It was occupied. 

Q. Did you ascertain what the rent was that was being paid? 

A. No. 

Q. Mr. Eiland, does the rental value of property have any 
bearing on its value? A. It all depends on the type of property it is, sir. 

Q. Would it not have some bearing on this matter for you to know 
what that rental was? A. I was not interested in the rental income of 
602 You Street. 

I was only interested in determining the market value of it at 
the time of the transfer of the sale. I did not work out an income 
residual. I had no interest in that whatsoever. 

Q. In other words, sir, you want us to understand that whether 
that property was bringing $25 a month as income, or $130 a month as 


income, was irrelevant to your appraisal of the property? A. For 
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market value on a sale purpose, the answer is yes, Sir. 
Q. Is it not a fact that the marketability is affected by rental 


value? A. If it is rental property, the answer is yes, sir. 


* * x x * 


Q. You testified that the Webster Street property was worth 
between $14,000 and $14, 200--I mean, $14, 500; is that correct? 

A. Yes, sir. 

oe * * ak * 

Q. With the first trust of $9,000 and the second trust of $5450, 
would you not say that that second trust was rather well secured? 

A. Again, it would depend on the moral risk of the maker of the note. 
I would say that when you say well secured, I do not know what degree 
of well you mean, Sir. 

* * * aK * 

Q. You mean that a person holding that $5450 would stand in 
danger of losing on that? With that amount of security? A. Well, 
according to this, the purchaser has no equity in this thing at this 
$14, 000 or $14,500, with a $5400 second trust and a $9, 000 first. 

Now, as I understand it, we are talking about an all-cash 
proposition. On that basis, sir, the purchaser has absolutely no 
equity in the property, and the chances are when a man has no equity, 
or no roots in it, as we call it, the note, I would say, would be in 
jeopardy, yes, sir. 

* * aK ae Kk 

Q. Now, you testified that the discount on a second trust note 
is from 20 to 25 per cent. Did I understand you correctly on that, sir, 
in your direct examination? A. Yes, sir, that is the normal discount, 
at that time in 1952. 

Q. Yet, you modified that later after further questioning, to say 
that this particular note of $5400, with a reasonable amount of discount 
there, was selling it for $3250. 

Now, how do you reconcile those two pieces of testimony? Your 


two answers? 


* 
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THE WITNESS: The lending institution on this particular piece 
of property loaned them 60 per cent of the market value. The setting- 


up of market value at fourteen-five, 60 per cent in round figures would 
come out at $9,000. 60 per cent would really come out about $8700, 


but they do not try to stick to too much of a percentage. 

There is a fluctuation between 60 and 66-2/3 per cent of market 
value that first trust institutions will lend. Many of the lending in- 
stitutions will only make that type of loan provided the purchaser has 
at least 50 per cent equity above the first trust loan. 

In other words, the differential between $9, 000 and $14, 500, 
and assuming that the purchaser had 50 per cent cash of the differential 
between that, the second trust should be 50 per cent if we are going to 
work on that formula. 

For the seller of that second trust to net that 50 per cent on that, 
Sir, you would have to add the discount to the note to make the face of 
that that particular amount. 

Now, I stated that 20 or 25 per cent is a normal discount on a 
particular note. However, I also stated that there are circumstances 
surrounding that, and in this case, I would have to know all the cir- 
cumstances. [I would have to see the sales contract and I would have to 
know all the factors involved. 

But when a second trust note of this size, $5400, is discounted 
for approximately $3200, and these people have for all intents and 
purposes a very little equity, cash in it, I am inclined that the discount 
was not too great. 

oe K * * 5 

Q. Did you have all those figures at that time, sir? A. When I 
appraised it? 

Q. Yes. 

x ss xc ox ca 

THE WITNESS: No. Oh, I had the figures as to the sales price 


of that property along with every other property in that block; yes, sir. 
3 OK ak * ok 
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Q. Now, you have testified about the $9, 000 representing 
roughly 60 per cent of the value of the property? A. Market value. 

Q. Is that what is usually the case, sir, in the lending institutions ? 
A. Now, again before you try to pin me down to technicalities: In 
many instances, yes. 

It depends on the economic life of the property, sir. Ifitisa 
new property, the lending institution might lend up to 75 percent 
of the market value. 

If it is an existing property, they might lend you 50 per cent of 
the market value on it. 

There are concomitant circumstances, numerous circumstances 
that would determine market value: Future economic life, future 
other life of the property, but they normally lend--I think a rule ef- 
thumb is that they loan 50 per cent. 

* * ak x * 

REDIRECT EXAMINATION 
BY MR. MILLER: 

ok * ak ok * 

Q. Could you tell us, if you can, the age of the You Street 
property? A. I would say that that property is approximately 65 or 
70 years old, in the middle part of its late economic life. 

Q. What is your opinion of the age of the Webster Street 
property? A. As of the date of the appraisal, approximately 25 years 
old, sir. 

ok a bd ok sg 

RECROSS EXAMINATION 
BY MR. COLLINS: 

Q. I understood you to say this property was about 65 years old? 
A. The You Street property? 

Q. Yes, the You Street property? A. At least. 


Q. And you said in the middle part af its economic existence? 


A. No, sir. I said in the late part of its economic life, sir. 
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Q. In other words, less valuable from the standpoint of a lending 


institution? A. In some cases; yes, sir. 

* 5K * aK * 

Q. Well, in this particular piece of property, is there any 
reason why a lending institution would lend more on that knowing that 
it was in the latter part of its economic existence? A. Well, there 
are certain sociological factors that we must consider, and that is 
considered--I have forgotten the name of that, Drury Park Area, ora 
name similar to that, and it has a certain sociological factor, and 
some of the oldest families in the District of Columbia are still living 
in that area. 

A lending institution might be inclined to look at that. There are 
a number of factors. The human equation comes into this, Mr. 
Collins, as well as the economic equation. 

So, I would say Drury Park might get a few dollars more than 
the run-of-the-mill location in the District of Columbia. 

Q. Well, if that has some special sociological value, that 
would enhance the value of the property, would it not? A. It might 
and it might not, sir. 

Q. Well, now, if it enhances it in the eyes of a lending in- 
Stitution, it is because, for Some reason, some intangible, the value 
is believed to be in the property? A. Well, I cannot deal in intangibles, 
sir. 

There are certain factors that we must consider, when we are 
dealing with money, and we have to deal on the tangibles. 

There are a number of factors, Mr. Collins, and if you want me 
to answer that, I can answer it, but I have to go to the sociological 
factors as well as the economic factors. 


x x * 


MARION E. COATES 


ns 


DIRECT EXAMINATION 
* 
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Q. Now, you have heard the testimony of Mr. Brown that on 
August 6 and September 4, that he had told you and your husband and 
your mother, that you were paying $16, 950 for the Webster Street 
property. 


Now, did Mr. Brown ever, either on August 6 or September 4, 


or at any other time, tell you you were paying $16, 950 for these 


premises? A. No. 

ok * aK * aK 

Q. Now, do you recall being in court on the previous trial of 
this case when Mr. Eiland testified? A. Yes. 

Q. Do you recall Mr. Ejiland being questioned as to his in- 
spection of the Webster Street property? A. Yes. 

Q. Do you recall the question being asked as to whether he had 
gone into that property? A. Yes. 

Q. And do you recall his answer to that? A. Yes. 

* 3c 5 * ok 

Q. What is your recollection as to what his answer was? As to 
whether he had inspected 333 by going inside? A. Mr. Hiland stated 
he made his appraisals on both houses from the outside. 

* * + aK 

CHARGE OF THE COURT TO THE JURY 

THE COURT: 

* a * * * 

Briefly, and speaking in general terms rather than legal terms, 
the three plaintiffs allege that the defendant by fraud and misrepresen- 
tation and fraudulent promises induced them to give up the house at 
602 You Street, in which they say they had a substantial equity, in 
exchange for the premises at 333 Webster Street, Northwest. 

The plaintiffs allege that the defendant Sidney J. Brown acted as 
their agent in this transaction and that, as a result of the duty which 
he owed to them as their agent, he was required to account to them 
for the proceeds of the sale of 602 You Street and to permit them, as 
they Say, to apply the proceeds over and above the first trust and his 
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commission in the sale of 602 You Street to the trust existing or trusts 
existing on the house at 333 Webster Street. 

The defendant briefly says that he did not make such represen- 
tations to them, that he did not act fraudulently, but that he entered 


into an agreement for trade, as between the two premises, and 


he says that the plaintiffs' equity in the premises at 602 You Street 


was agreed to be part of the consideration which the plaintiffs would 
give up for the premises at 333 Webster Street. He says further 

that he was not the agent of these plaintiffs but was acting as an 
individual in the purchase of the house on Webster Street and in its 
sale to the plaintiffs and in the purchase from them of the premises at 
602 You Street, this purchase from them being through the exchange 
contract. 

Bs * * ss 5 

If you find from the evidence in this case that the defendant, 

Sidney J. Brown, was retained by the plaintiffs to act as their 
agent, either in selling their house or procuring a house for them to 
purchase, then as a matter of law, you are instructed that Sidney J. 
Brown owed the plaintiffs the highest fidelity and was bound to inform 
them fully of every important development affecting their interests and 
particularly not secretly or otherwise to take any step in which he would 
reap a profit personally at their expense. 

You are instructed that if you believe from the evidence that the 
defendant Sidney J. Brown did not agree to become the agent for the 
plaintiffs in procuring premises at 333 Webster Street Northwest, and 
further, that he did not agree to act as an agent for the plaintiffs in 
the sale of the premises 602 You Street, Northwest, but to the contrary 
acted as principal in his own behalf and in no way defrauded or in- 
tentionally misled the plaintiffs, then the plaintiffs are not entitled to 
your verdict, Since it is not unlawful or improper for anyone to act 
aS a principal in his own behalf and execute an exchange contract. In 
the event you shall believe that Brown was acting as principal and not 
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as agent, you are not to regard or take into consideration whether the 
plaintiffs made a good or a bad bargain for themselves, as the law 
does not make bargains between the parties who act for themselves as 
principals. 

In examining the question of whether the defendant Sidney J. Brown 

undertook to act or become the agent for the plaintiffs, you are to 
examine and take into consideration the evidence given by the plaintiffs 
and the defendant, together with all documentary proof, including the 
records, letters and contracts signed by the parties, and all of the 
Surrounding circumstances of the transaction. You are also to take 
into consideration the opportunity the plaintiffs had of observing what 
they signed, whether they were permitted to read the exchange con- 
tract, whether any attempt was made to secrete any of the written 
terms, whether the exchange contract was given to them to read, 
whether any effort was made to hide or secrete any of the terms thereof, 
whether the contract was openly available for the plaintiffs to read, 
whether they retained one or more of the copies from the date of the 
execution to the date of the consummation; and it must be determined 
by you, the jurors, whether the plaintiffs relied upon any of the alleged 
oral statements made by Brown to the plaintiffs that he was acting as 
their agents. 

If you believe that the plaintiffs, despite the fact that they actually 


Signed the exchange contract and accepted the so-called settlement 


sheet while actually exchanging deeds of conveyance, did not understand 


the meaning and effect of such instruments, and if you further believe 

that the defendant, in response to the pl aintiffs' request for explanations, 
falsely represented the meaning of such instruments, and that 

the plaintiffs relied upon the defendant, Sidney J. Brown, and the 

representations of Sidney J. Brown, then you are instructed that the 

defendant's conduct amounts to fraud for which the plaintiffs may re- 

cover damages and the plaintiffs are not bound by the terms of their 


written instruments. 
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In this case the basis of the plaintiffs' claim is that the defendant 
Sidney J. Brown orally made statements upon which the plaintiffs 
relied, and which were false at the time they were made, and that he 
misrepresented what the contract contained. In order for you to accept 
the plaintiffs' claim that these statements constituted fraud and mis- 
representation the plaintiffs' evidence must be clear, strong and con- 
vincing because the requirement of the law is that claims for fraud and 
misrepresentation must be proved by the party asserting it by un- 
equivocal, strong, clear and convincing evidence. If such evidence is 
not strong and convincing, then this test has not been met and the plain- 
tiff is not entitled to your verdict. Such strong and convincing evidence 
requirement is met only when you are thoroughly convinced that the 
statements were made and that the evidence clearly shows the plaintiffs' 
evidence is correct, ad you are strongly impressed by it. If you are 
doubtful about it or it is not very convincing to you, then you should 
find for the defendant. 

In consideration and weighing of the evidence in this case, you 
are instructed that you are not at liberty to disregard positive evidence 
adduced and which is not contradicted and which is not inherently im- 
probable. 

We have in the civil law two types of damages. One is called 
compensatory, that is, awards for damages which are given to com- 
pensate the plaintiffs for the losses which they suffer or which, under 
some cases they may suffer in the future. 

Then there is another type of damage which the law recognizes, 
which is known as exemplary or punitive damages. These are damages 
allowed not as compensation to the injured party but as a punishment 
for a wrong wilfully and maliciously done. They are allowable because 
of the motive of the defendant or the wanton or aggravated nature of 
the tort or act done by the defendant. 

If you find that the injuries inflicted upon the plaintiffs by the 
defendant were done maliciously, wantonly or with a disregard of the 
rights of the plaintiffs, you should consider these circumstances in 
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making an award for punitive damages. I will explain to you in due 
course that you are going to have to, if you find for the plaintiffs, 
determine whether you are going to allow compensatory damages or 
punitive damages, or both. 

If you find from a preponderance of the evidence that the 

defendant was guilty of the fraud as alleged by the plaintiffs 
and that such fraud was purposely, intentionally and wilfully practiced 
upon the plaintiffs for the purpose of defrauding them as alleged, and 
that the plaintiffs were damaged thereby, you may, if in the exercise 
of your sound discretion you believe it is your duty to do so, award in 
addition to compensatory damages, such compensatory damages as 
you may find plaintiffs are entitled to recover;amd in addition, to 
assess such punitive or exemplary damages as are reasonable and 
just under the circumstances of this particular case. The aggregate 
of such compensatory damages, if any, and the said exemplary or 
punitive damages, if any, however, not to exceed the amount demanded 
in the plaintiffs' complaint, to wit, $11, 100 in actual damages and 
$25, 000 punitive damages. It is the rule of our Courts that the jury 
can never award a plaintiff more than the amount for which the plaintiff 
sues. 

In this case the amount of the suit is for $11, 100 in compensatory 
damages and $25, 000 in punitive or exemplary damages. 

You are instructed that if you believe that the defendant acted in 
a manner which was tortious, reckless and wilful and in disregard of 
the plaintiffs' rights and to the damages of the plaintiffs, then in 
addition to any compensatory or actual damages which you award the 
plaintiffs -- this is repetitious but I point it out again--you may award 

punitive damages. In connection with punitive damages, it is not 
necessary for the plaintiffs to show that the defendant acted with malice 
amounting to ill will or hatred. It is sufficient if the defendant has been 
guilty of wanton disregard of the plaintiffs’ rights. In fixing the amount 


of punitive damages, the financial condition of the defendant may be 


considered. 
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You are instructed further that in addition to the elements al- 
ready given you as to what constitutes fraud and misrepresentation 
which is actionable, the plaintiffs must prove to your satisfaction 
that they have been damaged. 

If you believe from the evidence adduced in this case that the 
defendant made false and untrue statements to the plaintiffs upon 
which they relied and had a right to rely, and that such oral state- 
ments were, in fact, false and untrue, then the measure of damages 


is the difference be tween the fair market value of the property they 


conveyed and the fair market value of the property which they received. 


In considering the fair market value of these properties, you are 
not at liberty and you are instructed not to consider the cash price of 
one property and the credit price of the other. You are in considering 
market value to either compare their cash values with each other or 
the credit values. If you believe that there was no damage, then your 

verdict should be for the defendant. 

If you believe the plaintiffs' testimony that the defendant was 
engaged to sell for the plaintiffs the property at 602 You Street, North- 
west, and to turn over to them the proceeds of said sale, less deduc- 


tion for a broker's commission, plus the amount of the first trust on 


‘Said property and the balance due on a Small FHA note, that in vio- 


lation of said agreement, defendant failed to do so, then you shall 
award to the plaintiffs the reasonable market value of the property, 
less such deductions. In considering what is the reasonable value of 
Said premises, you may take into account the fact of the sale by the 
defendant shortly after the transactions herein for the sale price in 
the amount of $14,950. You are instructed that in determining the 
reasonable value of property the sale price thereof is evidence of a 
high order. 

You are instructed that in considering the question of fair 
market value, the evidence discloses that second deed of trust notes 
are sold on the open market for discounted values, and that such is the 


usual practice in the District of Columbia. You are, if you find for 
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the plaintiffs, to allow the defendant credit for any discount he was 
required to pay for such sales, and consider only the actual sums 
received by him in such sale of any note. 

In addition, the plaintiffs stated that the agreement permitted 
the defendant a commission. You are to allow the defendant such 

commission amounting to 5 per cent of the selling price of the 
602 You Street Northwest property, if you find for the plaintiffs. If 
you determine the value on a cash basis, you are to allow such 
commission on that basis, and if you determine the value on a credit 
basis, you are to allow the defendant a commission on that basis. 
But, in any event, you may not determine the value of said property 
on either a cash or credit basis for one purpose and a different basis 
for another purpose. 

* 1K * * * 

I have instructed you on the subject on the measure of damages 
in this action because it is my duty to instruct you as to all of the law 
that may become pertinent in your deliberations. I, of course, do not 
know whether you will need the instructions on damages, and the fact 
that I have given them to you must not be considered as intimating any 
view of my own on the issue of liability or as to which party is entitled 
to your verdict. If you find for the plaintiffs, the amount of your ver- 
dict is, of course, left to your sound discretion, but your award must 
be just and reasonable and must be based upon the evidence introduced. 
This means that your judgment may not be arbitrary or fanciful but 
must have evidence behind it. 

If, in these instructions, any rule, direction or idea has been 
stated by me in varying ways, no emphasis thereon is intended by 
me and none must be inferred by you. For that reason, you are not 
to single out any single sentence or any individual point or instruction 


and ignore the others, but you are to consider all the instructions as 


a whole and to regard each in the light of all the others. 


* * * * * 
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Will counsel approach the Bench? 

(At the Bench. ) 

xe aK ca aK * 

MR. MILLER: I don't know whether your Honor -- I don't recall 
that being read to the jury, the first paragraph of prayer No. 8. You 
denied the second paragraph but I don't recall the first. 

THE COURT: No. 8? 

MR. MILLER: The first paragraph of the one I handed in this 
morning. 

THE COURT: It was read. 

MR. MILLER: I did not recall it had been read. 

In the second place, in plaintiffs prayer No. 5. 

THE COURT: Which one? 

MR. MILLER: That is plaintiffs’ prayer 5. My markings of the 
prayer are that the third paragraph, after the citation of authorities, 
that your Honor denied that paragraph after the citation of the Chesapeake 
& Potomac Telephone Company vs. Clay. 

THE COURT: I did not deny it. 

I noticed in looking at the prayers in the jacket that Judge 
McGarraghy denied that paragraph and I think your note goes to his 
action. 

MR. MILLER: Very well. 

I have no further request, except as the plaintiffs have noted 
their exception to your charge, I object to your Honor's refusing to 
give the charges which I have indicated, in our prayers which you 
overruled, and also I renew my objections to the plaintiff's prayers 
which I have previously objected to. | | 


ok * ak sd * 
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JAMES R. COATES, MARION E. COATES, 
MARGARET E. BROWN, Appellees. 
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Appeal From the United States District Court 
For the District of Columbia 


——_— 


COUNTER-STATEMENT OF THE CASE 


This appeal is from a judgment involving issues twice 
determined. Appellant’s attempt to state the case (Ap- 
pellant’s Brief, 2, 3, 4, 5, 6, 7), by recital of fragmentary 
testimony lifted out of context, is an attempt to re-create 
issues of fact which are not before this Court except as 
concluded issues to which the law must be applied. By deal- 
ing with appellant, the appellees lost their substantial 
equity in property which they had long enjoyed. Two juries 
have found that appellant fraudulently acquired that equity 
by means of misrepresentations and promises to pay there- 
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for and that he never paid. The question is whether the law 
provides redress. 


Improved property at 602 You Street, N. W., owned by 
Marion E. Coates and her mother, Margaret E. Brown, 
and occupied for many years by them and by James R. 
Coates, husband of Marion, and by the 8 year old daughter 
of James and Marion, was encumbered, as of July, 1952, 
by a first trust loan having an unpaid balance of approxi- 
mately $5,700.00 (J. A. 30, 60, 72, 76, 80, 109, 114, 122, 131). 


During late June or early July, 1952, Marion E. Coates 
called the appellant’s office by telephone (J. A. 27), for 
she had decided to sell the You Street property and had 
looked in newspapers and noticed that First National Realty 
Company had lots of ads. (J. A. 26, 39). First National 
Realty Company was appellant’s corporation. (J. A. 67). 
Whether she retained the appellant to act as her agent to 
sell her property was a disputed question. Appellees 
say that appellant was so engaged. (J. A. 26, 27, 29, 32, 
40, 41, 43, 47, 49, 51, 52, 53, 54, 56, 60). 


Bojan, a salesman for appellant (J. A. 27, 39, 67, 97, 101), 
visited the You Street premises in response to the call 
from Mrs. Coates. He examined the property and dis- 
cussed with Mrs. Coates the possibilities for its sale and 
the probability that appellees would wish to buy a new 
home. (J. A. 27, 39, 98, 99,102). Thereafter, Mrs. Coates 
having agreed that she would like to use the proceeds of 
the You Street sale to apply on the purchase price of a 
new home (J. A. 27, 32, 40, 46, 49, 53, 56), Bojan took 
her to look at properties which the appellant had avail- 
able for purchase. (J. A. 28, 41, 42, 98, 99). Among the 
houses which he showed to her was one at 331 Webster 
Street, N. W. which she did not like. While looking at it, 
she expressed interest in the property next door, which is 
333 Webster Street, N. W. The appellant at that time had 
no control over the property in which Mrs. Coates ex- 
pressed an interest. 
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Appellant, whose license to operate as a real estate broker 
was at that critical time under suspension, (J. A. 85, 86, 
125, 126, 127), purchased the property at 333 Webster 
Street, N. W., in order that he might be able to exchange 
it for the You Street property which appellees were ex- 
pecting him to sell for them. (J. A. 68, 70, 72, 73, 74, 78, 
101, 106, 107). He acquired it for the sum of $14,250.00 
by procuring a first trust loan for $9,000.00 and advancing 
$5,250.00 in eash. (J. A. 70, 114). 


On August 6, 1952 appellant called appellees into his 
office and procured the execution of an ‘‘exchange con- 
tract’’ (Def. Exhibit No. 14, J. A. 22, 23, 24, 25), whereby 
appellees were to exchange the You Street property for 
the Webster Street property, with appellees assuming the 
first trust loan of $9,000.00 and giving back to appellant a 
second trust for $5,450.00, while appellant would assume 
the first trust obligation on the You Street property " an 
amount not to exceed $5,750.00. 


Appellees at the meeting of August 6, 1952 indicated 
their lack of understanding of the significance of the pro- 
posed transaction and suggested that they would like to 
secure a lawyer. (J. A. 30, 59); whereupon the appellant, 
Brown, stated that he was a lawyer as well as a broker 
and that he would take care of them. (J. A. 30, 46, 52, 59). 
Appellant was a member of the bar of the state of New 
York. (J. A. 67). Explaining the significance of the pro- 
posed transaction, appellant stated that such method would 
enable him to sell the You Street property (J. A. 30, 54) ; 
that appellees would acquire the Webster Street property 
at a cost of $14,450.00 and that the proceeds from sale 
of the You Street property, after payment of the first 
trust note, appellant’s commission and a small F. H. A. 
note owed by the appellees, would be applied as credit 
against the purchase of appellees’ new home. (J. A. 30, 
32, 46, 54, 56, 60). Appellees relied upon appellant’s 
statement that he was a broker and a member of the bar 
and with such reliance executed the ‘‘exchange contract”’ 
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and later executed the necessary instruments of con- 
veyance. (J. A. 52, 55, 61, 65). They were unaware 
that appellant’s license to operate as a broker was at 
that time under suspension. Awareness of that fact 
would have affected their reliance upon him. (J. A. 36, 
52, 61, 65). 


On September 4, 1952 appellant called appellees to his 
office for settlement on the contract of August 6th (J. A. 
31, 32, 53, 55, 60, 80, 112). At that time appellees again 
indicated their doubts concerning the transaction and again 
suggested that they ought to secure counsel. (J. A. 32, 
33, 55, 61). The appellant again stated that he was a 
lawyer and a broker and that he would explain everything. 
(J. A. 33, 55, 61). He again told appellees that their 
conveyance to him of the You Street property would entitle 
them to take over the Webster Street property and would 
enable him to sell the other, and that proceeds from sale 
of their old home would go on their new purchase. (J. A. 
32, 54, 56, 61). 


At settlement instruments of conveyance were exchanged 
and appellees gave to appellant their second trust note for 
$5,450.00. He sold that note for $3,250.00 (J. A. 75, 114). 
Despite his contention that the transaction involved a 
simple trade, appellant charged—and grossly overcharged 
—the appellees for title search, for conveyancing, for 
‘*noting’’ his own conveyancing, notary fees, for revenue 
stamps and settlement fees and recording. (J. A. 25-a, 80, 
81, 82, 83, 84). Although his subsequent billing of appel- 
lees for $1.98 for excess water not charged at settlement 
indicates his review of the settlement, he never made any 
refund of his various overcharges. (J. A. 82). 


Appellant, without notifying appellees, on August 22, 
1952, 13 days prior to his settlement with them, entered 
into a contract for his sale of the You Street property to 
Lucy Armistead for a term price of $14,950.00. (J. A. 
69, 75, 76, 115). That contract was in his possession 
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while he was informing appellees that he was still trying 
to sell the property. On September 5, 1952, one day after 
his settlement with appellees, he had settlement with 
Mrs. Armistead. He had increased the first trust loan 
from approximately $5,700.00 to $7,000.00 and had received 
the difference in cash. (J. A. 76, 114). He received from 
Mrs. Armistead a cash down payment which he variously 
reported at $800.00 (J. A. 124), $422.64 (J. A. 76), and 
$600.00 (J. A. 115). He took from her a second trust note 
for $4,000.00 which he sold for $2,200.00 (J. A. 76, 116), 
and a third trust note for $3,200.00 on which he subse- 
quently foreclosed. (J. A. 76,77). At the time of his fore- 
closure, approximately $500.00 had been paid to him on the 
third trust note. The first trust had a balance of $6,201.81 
and the second a balance of $3,328.42. (J. A. 77). Appel- 
lant bid in the property for $250.00 above the outstanding 
obligations of the trusts and paid other expenses. (J. A. 
78). In an attempt to reconcile that bid with his testimony 
that the fair market value of the property was not more 
than $8,500.00, he could only state that he wished to pro- 
tect his secondary liability on the first trust. (J. A. 78). 


When appellees learned that appellant had sold the You 
Street property, demand for accounting was made upon 
him. He replied that there was nothing due appellees and 
inquired if they wanted blood. (J. A. 34, 57, 58). | 


At the time of the second trial of this cause appellant 
still owned the You Street property. The property was 
rented. Appellant had never paid appellees for their 
equity. (J. A. 80). The value of that equity is clearly 
the measure of appellees’ loss. For determination of that 
value the jury had these facts: 


Appellant had promised that he would sell the prop- 
erty for a price within the $14,000.00—$15,000.00 range. 
(J. A. 46). Houses in the neighborhood were selling 
in such range, and Mrs. Coates, i in ww to inquiry, 
had so informed appellant’s agent. (J.A.40); 





6 


Appellant actually sold the property to Mrs. Armistead 
for $14,950.00 ; 


At foreclosure appellant reclaimed the property sub- 
ject to encumbrances and expenses amounting to more 
than $10,000.00; 


According to appellant’s paid expert the property, 
which would support a first trust loan of $7,000.00, 
was in the late part of its economic life and lending 
institutions, as a rule of thumb, will lend up to 50% 
of market value. (J. A. 139). There were some 
sociological factors which might have made that par- 
ticular property slightly more valuable. (J. A. 140). 


At first trial of the cause, a jury awarded appellees 
judgment to include compensatory damages in the amount 
of $9,200.00 and punitive damages in the sum of $8,000.00. 
The Honorable Trial Judge, stating his opinion that the 
verdict was excessive, set it aside and a new trial ensued. 
At second trial, before a different judge, the jury found 


for appellees compensatory damages in the amount of 
$7,059.00 and punitive damages in the amount of $7,500.00. 
From that judgment this appeal is taken. 


SUMMARY OF ARGUMENT 


Appellant’s fraud was in the inducement for a substi- 
tuted transaction which appellees, although they are literate 
_ persons, did not understand. He persuaded against their 
employment of honest counsel. The significance of the 
transaction, not the wording of a ‘‘contract,’’ was in issue. 
The questions of fact which turned upon credibility of 
witnesses have been determined. There is no call for in- 
vasion of the jury’s province. 


The verdict was not excessive. The measure of appellees’ 
damages, not the question of appellant’s profit, had to be 
considered. The Court fully and fairly instructed the jury. 
If anything, the instructions afforded the appellant an 
advantage whereby he departed the issues of the case. 
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He should not now complain that the jury did not believe 
him. 


Appellees presented no divergent theories. No good 
cause would have been served by admission into evidence 
of the pleadings, and their exclusion was in no sense preju- 
dicial. Appellees have never changed their position. : The 
test for punitive damages was fully met. 1 


Promises made with no intention for performance are 
actionable. Fraud may not be legally perpetrated by 
means of such worthless promises. 


All pertinent facts were properly before the jury. All 
of the facts had to be considered for determination whether 
fraud had been committed. All such testimony went to 
credibility. The court’s charge was full and fair. 


Equivalence of notes and cash was fully covered, all to 
benefit of appellant, for, actually, appellees were entitled 
to enjoyment of the full consideration, regardless of the 
terms of the sale of their property. There was substan- 
tial basis for the verdict and for the amount of the verdict. 
Fraud was found under painstaking instruction. The judg- 
ment should be affirmed. 


ARGUMENT 
I 


The Issue Does Not Involve Appellees’ Ability to Read the 
“Contract,” Nor Their Opportunity To Do So. Discussion 
of Such Points Is Aimless. The Issue Goes to Fraud i om the 
Inducement. 


Contrary to appellant’s statement, the facts of this - 
are simple and not complex. Appellant quarrels with an 
adverse verdict and goes to cireumlocution for the quarrel. 
His argument reveals persistence in stubborn refusal to 
recognize appellees’ simply stated theory of their case. 


Appellees were never presented to any court as persons 
illiterate. They knew and admit that they knew they were 
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conveying their property to appellant and that they were 
assuming obligations of $14,450.00 on the property which 
he conveyed to them. What they did not understand was 
how they could perform the contract and still get credit 
for their You Street equity. ‘‘ When will we receive our 
eash for You Street?’’, was their question, repeated 
to refrain, which evoked appellant’s faithless answers. 
‘Put your trust in me. You can depend on me. I will take 
eare of you. You do not need a lawyer. I am a lawyer as 
well as a broker. Handling the deal this way will enable 
me to sell your property; then the proceeds will go as 
eredit on your new purchase.’’ Such were the fraudulent 
statements and promises which imduced the appellees to 
execute the ‘‘contract.”’ 


In such view there is no materiality to any of appellant’s 
discursive citation of cases which hold that a party may 
not renounce a contract on the ground that he did not 
read it, or did not know its contents, or that a paper 
writing is presumed to express all the terms of the agree- 
ment made. In such view what matters it that the ‘‘con- 
tract’? was not covered when it was executed, or that 
appellees were allowed to take home their copy, or that 
appellees can read and write, or that Mr. Coates at one 
time tried unsuccessfully to obtain listings for sales of 
houses? 


In real issue is the significance of the transaction; not 
the wording of the contract.’’ Microscopic examination of 
that paper, daily and hourly made, with quick awareness of 
its phraseology, would not have changed the situation for 
the appellees if, as the jurors believed, they relied upon 
the appellant’s promises that they would receive credit for 
their equity when he had sold their property. 


On the question of misrepresentations, Lipschultz v. 
Philips, 51 U. S. App. D. C. 20, 273 F. 748, dismissed 
a buyer who, after neglecting his opportunity to determine 
the property value by inspection, complained that such 
value had been misrepresented. The instant case involves 
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misrepresentations in regard to the significance of the 
transaction, and fraudulent promises never intended to be 
kept. Graziani v. Arundel, 55 U. S. App. D. C. 21, 299 
F. 886, foreclosed remedy for a buyer who had failed ‘to in- 
spect the interior of the purchased house and then com- 
plained that the number of its rooms had been misrepre- 
sented. Appellant, Brown, was a faithless agent gone 
about a secret profit with wanton lies about his conduct and 
reckless promises for which performance was never meant. 
This appellant says actually that appellees should not have 
relied upon him because they should have known that 
he was unreliable. 


A contract signed by reason of fraudulent inducements 
may be set aside. Hull v. Marston, 65 U.S. App. D. C. 250, 
82 F(2) 856; Darnell v. Darnell, 91 U. S. App. D. C. 304, 
200 F(2) 747. Money that is fraudulently extracted must 
be returned and a faithless agent will be held accountable. 
The law in such regard is long settled and has universal 
acceptation. As long ago as 1903 this Court, in Donaldson 
v. Uhlfelder, 21 U. S. App. D. C. 489, citing Burke v. 
Dulaney, 153 U. S. 228, and Hartford Fire Ins. Co. v. 
Wilson, 187 U. S. 467, laid it down that ‘‘the execution 
and delivery of a written instrument, complete in form, may 
be made upon the condition that it shall not be binding 
until some condition precedent, resting in parol, shall 
have been performed.’’ The waning rule of caveat emptor 
was potent in that day. Its diminished force is scarcely 
felt where modern usage and modern rules proscribe skull- 
duggery. The rule that found expression 54 years ago 
in Donaldson is fortified in modern concept. 


Twenty-four jurors have found that this appellant, in 
the inducement for the transaction, promised that he would 
give appellees credit for their You Street equity. 


Indeed, there was an issue of fact. That appellant 
could not, or would not see it is apparent from his evasive, 
‘‘ean you spell cat?’’ treatment of Mrs. Coates. (J. A. 50, 
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51). He has not faced the issue in his brief submitted 
in this court. The issue is one of credibility. Did the 
jury believe the testimony of appellees or that of the 
appellant? Finding for the appellees, they had to believe 
that appellant’s fraud had been proved by clear, strong, 
convincing evidence, Wynne v. Boone, 88 U. S. App. D. C. 
363, 191 F(2) 200, for they were instructed to that effect. 
(J. A. 13, 14, 144). Always the issue reverts to credibility. 
Credibility has been twice determined. This appellant is 
not entitled to go on and on propounding that issue to 
other and still other panels. 


Contending for his ‘‘contract,’’ appellant testified that 
his price to appellees for the Webster Street property was 
$16,950.00 and that he gave them credit of $2,500.00 for 
their You Street equity. (J. A. 73, 109, 122). He stated 
that he had included in the ‘‘contract’’ everything on which 
agreement had been reached, yet the ‘‘contract”’ (J. A. 22, 
23, 24, 25) contains no such figures and no reference to 
such. Appellant could not reconcile his discrepant testi- 
mony. (J. A. 122). He stated that he had explained all 
such figures to the appellees. The jurors did not believe 
him. 

Simply stated, this appellant’s fraud was committed 
when he induced the appellees to believe: ‘‘This method 
will enable me to sell the You Street house and you can 
trust me to give you credit for your equity.’’ That is the 
bared bone essence of the case. 


‘*Stability of contract,’’ declaims appellant. 


Stability of flim-flam. 


11 


II 


There Was Adequate Support For the Verdict. The Court's 
Instructions Were Fair and Comprehensive. The Verdict 
Is Not Excessive 


It is true that the trial court told the jury that the 
measure of damages was the difference between the fair 
market value of the property conveyed and the fair market 
value of the property received. (J. A. 146). But the 
obvious screams for recognition. Such instruction clearly 
meant and had to mean: Difference between fair market 
values, ConsipERING WHat THE APPELLEES GAVE UP, for the 
Court went on to say: 


*“Tf you believe the plaintiffs’ testimony that the de- 
fendant was engaged to sell for the plaintiffs the 
property at 602 You Street, Northwest, and to ‘turn 
over to them the proceeds of such sale, less deduction 
for a broker’s commission, plus the amount of the 
first trust on the said property and the balance of 
a small FHA note, that in violation of said agreement, 
defendant failed to do so, then you shall award to the 
plaintiffs the reasonable market value of the property, 
less such deductions.’’ (J. A. 13, 146). 


Nothing could be more plain.... ‘‘If you believe . eee 


Unerringly the jury went to the value of the You Street 
property, less the stated deductions. The Court’s in- 
structions were painstaking and thorough. 


‘‘You are not at liberty and you are instructed not to 
consider the cash price of one property and the credit 
price of the other. You are in considering market 
value to compare their cash values with each other or 
the credit values. If you believe there was no dam- 
age, then your verdict should be for the defendant. sid 
(J. ‘A. 146). 


‘¢You are instructed that in considering the question of 
fair market value, the evidence discloses that second 
deed of trust notes are sold on the open market for 
discounted values, and that such is the usual practice 
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in the District of Columbia. You are, if you find for 
the plaintiffs, to allow the defendant credit for any 
discount he was required to pay for such sales, and to 
consider only the actual sums received by him in such 
sale of any note.”’ (J. A. 146-147). 


The correctness of such instructions and their fairness 
to appellant are in attestation by his failure to complain 
of them at trial, or here. His lamentation derives from 
the jury’s refusal to accept his figures. The measure of 
damages can never be determined by comparing the cash 
value of the You Street property with the cash value of 
the Webster Street property, nor by comparing their 
eredit values, unless in such comparison, account is taken 
of the fact that the Webster Street property cost the ap- 
pellees $14,450.00, plus their You Street equity, plus ex- 
cessive closing charges. The Court and jury were not 
unaware of the outstanding issues: (1) Where lies ecredi- 
bility?; (2) If appellant violated his promise to give credit 
for the You Street equity, what was the value of that 


equity, less the authorized deductions? The issues were 
clear. The instructions were fair and clear and they were 
clearly followed. 


It is well settled that juries are not held to mathematical 
precision. This jury knew that Mrs. Coates had expected 
to sell the You Street property in the $14,000.00-$15,000.00 
price range and that Brown had promised to effect such 
sale. (J. A. 46). They knew that he did sell it for $14,950.00. 
(J. A. 69, 75, 76, 115). They knew that he dealt with it 
and made money from it and reclaimed it at foreclosure by 
obligating himself for more than $10,000.00. They observed 
his tergiversating expert, Eiland, and heard Hiland say 
that the property was in the twilight of its economic life 
and would not support a first trust loan of more than 
50% of its market value (J. A. 139), and they knew that 
it did support a first trust loan of $7,000.00. (J. A. 76, 114). 


In his own view whereby appellant introduces his arbi- 
trary figures this much is indisputable: 
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He acquired the Webster Street property with a cash 
outlay of only $5,250.00. (J. A. 70,114). He recouped 
$3,250.00 from sale of the second trust note which 
appellees gave back to him. (J. A. 75,114). He over- 
charged at closing. (J. A. 25-A, 80, 81, 82, 83,: 84). 
He acquired $1,250.00 by his increase of the first trust 
loan on the You Street property. He received from 
Mrs. Armistead as down payment thereon the sum 
of $800.00 (J. A. 124), or $422.64 (J. A. 76), or $600.00 
(J. A. 115), and $2,200.00 from sale of Mrs. 
Armistead’s second trust note, plus about $500.00 
that she paid to him on her third trust note prior to its 
foreclosure by him. (J. A. 77). In addition he still 
owned the property and enjoyed its rental income 
(J. A. 80). 


With big or little made of the discounted value of the 
various notes, the fact remains that this man was faith- 
less and that good faith would have given the appellees 
their chance to sell their property—to sell it for cash 
or to sell on terms. The $1,250.00 that appellant received 
when he increased the first trust loan, plus Mrs. Armis- 
tead’s down payment, whatever it was, plus the $2,200.00 
he realized from sale of her second trust note would have 
given appellees a nice sum for deposit on the purchase 
of a new home. Then, if, after her making of substantial 
payments thereon, Mrs. Armistead’s third trust note had 
come to foreclosure, appellees, not appellant, could have 
enjoyed recapture of the property. 


Appellant was absolutely faithless. He concealed his 
incompetence as a broker. He persuaded against secur- 
ing honest counsel. At trial, as now, he presented a w elter 
of confusing figures which mean nothing. 


Question: What was the value of the You Street Prop 
erty? 
Answer: It was held at $14,000.00—$15,000.00. ite ga 


lant promised to sell it in that price range. Adjoining 
properties were selling in that range. Appellant sold 
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it for $14,950.00 on terms which appellees were entitled 
to enjoy, while deceiving appellees concerning his op- 
erations. His expert witness said that it would support a 
first trust loan of not more than 50% of its fair market 
value. A first trust loan of $7,000.00 was secured against 
it. Appellant reclaimed it at foreclosure with obligations 
totalling more than $10,000.00. 


By him who equates blood and money any adverse ver- 
dict will be thought excessive. 


III 


The Whole Transaction Was Properly Before the Jury. Ap- 
pellant’s Fraud Was Concomitant with and Part of His 
Violation of the Agency. There Were No Separate Counts, 
or Divergent Theories 


Appellees have never alleged two theories of their case. 
They say and have said, and consistently have been be- 
lieved, that they engaged the appellant to sell their house; 
that they became receptive to suggestions that they would 
wish to buy another; that appellant arranged the exchange 
transaction which they did not thoroughly understand; 
that he induced their acquiescence by his statement that 
such method would enable him to sell their house and by 
his oft repeated promises to look out for their interests 
and to give them full credit for their equity. 


The day is past when malefactors escape judgment by 
means of cunning pleading. Appellees complain of tort 
and show the violated agency as evidence of tort’s commis- 
sion. The jury rendered one verdict on one complaint in- 
volving one set of facts which resulted in the damage. Here 
were no divergent theories which to each other would im- 
port negation. The verdict turned upon credibility. It 
followed fair and painstaking instructions. 


Appellant here complains that the jury should have been 
instructed that if they found for the plaintiffs on one theory 
of the case, they must find for the defendant on the other. 
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Even if such instruction had been pertinent and proper, 
this record does not show that appellant asked for it. 
What the record does show is that appellant seeks to per- 
vert the pleadings. 


Appellant will not be likened to a drowning man shite 
ing at a straw, for, despite this aii vanes verdict, his 
natation in financial waters is still vigorous. (J. A. 85). 


IV 


Appellees Have Never Changed Position. Their Amended 
Complaint Simply Cured an Oversight. Refusal of Ad- 
mission into Evidence of the Complaint Defeated No Good 
Purpose and Was Not Prejudicial 


The amended complaint simply adds the averment that 
appellant had been engaged to act as agent. His engage- 
ment set in motion the manipulated transaction. Under- 
standing of its origination was vital to understanding of its 
culmination. It is not clear how appellant would have 
derived any benefit from showing the jury that counsel had 
at first omitted such averment. The appellant’s fraud 
was in the inducement for the ‘‘contract’’ and in his un- 
redeemed promises. The fact of the agency only shows 
how he come into the situation in which his fraud be- 
eame possible. Regardless of how he arrived in that 
situation, the fraud and the result are the same. The fact 
of his enforced incompetence to act as agent provides one 
reason for his insistence upon the fraudulent exchange, 
and adds great plausibility to appellees’ testimony that 
he told them that their conveyance to him of the You 
Street property would enable him to sell it for them, 
but counsel’s allegation concerning agency neither detracts 
from appellant’s culpability, nor affects the extent of ap- 
pellees’ damage. The facts in Jelleff v. Braden, 98 U.'S. 
App. D. C. 180, 233 F(2) 671, did involve a change in 
position. These appellees say and have said and will 
say that appellant’s misrepresentations and fraudulent 
promises induced their damages. The fact that they 
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believed appellant to be their agent, except as it helped 
him to win and hold their confidence, did not change the 
nature of his deceitful promise that he would turn over to 
them the amount of their You Street equity. While be- 
lieving him to be their agent, they also believed him to be 
their lawyer. Does that fact, except for what it shows of 
him, affect the conduct which the man pursued? 


Steadfastly appellees have stood at their position. ‘‘He 
said that method would let us take over Webster Street 
and would enable him to sell the You Street house and that 
he would apply the credit from the sale to the obligation 
of our purchase.’’ 


The trial court was everlastingly correct in refusing 
to permit appellant to set up a straw issue, unfounded and 
confusing, by which he would seek to confuse or impeach 
the testimony of the appellees. 


Counsel for appellees forgot to allege that appellant is 


in fact a ‘‘speculator.’? Would amendment for that aver- 
ment have indicated shifting theory, or uncertainty of posi- 
tion? 

Vv 


On the Question of Punitive Damages, Appelant’s Test Is Met 


Outrageous and wanton! Outrageous and wanton, says 
appellant, must be the acts complained of. Chesapeake & 
Potomac Telephone Co. v. Clay, 90 U. S. App. D. C. 206, 
194 F(2) 888. 


‘‘ Assuming,’’ says appellant, ‘‘that plaintiffs’ allega- 
tions were true, the defendant’s conduct was not outrage- 
ous.”’ 


Articulation fails shocked conscience. 
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VI 


It Is a Novel Theory Which Permits with Impunity the Practice 
of Fraud Confined to Worthless Promises For the Future 


Novel, indeed, is such a theory and one that appellees 
find to be on par with appellant’s statement that his con- 
duct was not outrageous. 


Appellees read Baker v. Baker, 54 U. 8. App. D. C. 214, 
296 F. 961, in the light of its heavy distinction between 
the remedies of law and equity. In any event this appel- 
lant’s fraud involved present false statements and mis- 
representations about a method for handling a transaction; 
about the reasons for adoption of that method; and about 
the sense and significance of the entire transaction then 
proposed. The result of appellant’s fraud is that he owes 
to appellees money for which he promised an accounting. 


In the view of a majority of our courts a fraud has been 
committed and is actionable when a promisor, at the time 
of making the promise, has no intention of fulfilling it. Such 
cases, for the predication of fraud, rest on an entirely 
different basis from that in which promises are cs 
made but subsequently unfulfilled. 


23 A. Jur., pages 802, 885; 

Howard v. Howe, 61 F. (2) 577; cert. den. 289 U. S. 731; 

Flood v. Templeton, 152 Cal. 92. o2 P. 78: 

Sallies v. Johnson, 85 Conn. 77, 81 A. 974; 

aie Gables Corp. v. Hamilton, 168 Ga. 182, 147 S. E. 
494 

Stout v. Stout, 165 Iowa 552, 146 N. W. 474; 

Council v. Sun Ins. Office, 146 Md., 126 A. 299 ; 

Rutan v. Straehly, 289 Mich. 341, 286 N. W. 639; 

Roberts v. James, 83 N. J. L. 492, 85 A. 244; 

Adams v. Gillig, 199 N. Y. 314, 92 N. E. 670; 

Lloyd v. Smith, 150 Va. 132, 142 S. E. 363. 


When a promise is made with no intention of perform- 
ance and for the very purpose of accomplishing a fraud, it 
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is a most apt and effectual means to that end, and the 
victim has a remedy by action or defense. 


Palmetto Bank & Tr. Co. v. Grimsley, 134 8. C. 493, 
133 S. E. 4387; 
Kritzer v. Moffat, 136 Wash. 410, 240 P. 355. 


Where one promises to do a certain thing, having at the 
time no intention of keeping his agreement, it is a fraudu- 
lent misrepresentation of a fact and is actionable as such. 


Hight v. Richmond Pk. Impr. Co., 47 U. S. App. D. C. 
518. 


‘‘This method will enable us to make the deal. I ama 
lawyer as well as a broker. You can trust me to pay over 
the You Street cash when I have sold the house. That 
is what this arrangement means.’’ There was the appel- 
lant’s fraud, perpetrated in the present. 


VII 


The Issue Was Not Whether Facts Which Had Been Admitted 
Had to be Determined by the Jury. It Was Whether. in 
the Light of All the Facts, the Jury Believed That Ap- 
pellees Had Relied Upon Appellant’s Oral Statements 


Appellant says that the jury should not have considered 
as questions of fact certain facts which he claimed were 
admitted. But the instruction of which he now complains, 
(J. A. 143) was given, with slight modification, at his own 
request, (J. A. 12) and he did not then object to the 
modification. 


The instruction as given favored the appellant, for it 
allowed some departure from the vital issue of the case. 
Appellees never denied that they knew and understood 
that the ‘‘contract’’ called for an exchange of properties, 
but they did not understand how, if they performed there- 
under, they could estop the vanishment of their equity. 
Appellant’s ‘‘explanatory’’ falsehoods and fraudulent 
promises induced reliance upon him and brought grief 
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to appellees. The instruction permitted appellant to 
advance his tortured argument whereby he sought eva- 
sion of the real issue and confusion for the jury. He 
now complains that he won permission. For determination 
was the question whether there had been fraud in the in- 
ducement for the deal. The jury have found that there was 
wanton, wilful fraud perpetrated with reckless disregard 
of rights of others. The record supports that finding. It 
embodies nothing to justify disturbance of the jury’s work. 


The instruction which appellant prayed, (J. A. 12), had 
it been granted without modification, would have amounted 
to a directed verdict, for it would have placed the whole 
issue on the question whether appellees had chance to 
read the ‘‘contract,’’ and would have entirely evaded the 
question of the appellant’s fraudulent conduct. It would 
have told the jury that, regardless of all else, the appellees 
were bound by the ‘‘written agreement.’’ The Trial Court 
properly saved that error by careful substitution of lan- 
guage. Where the appellant had prayed, ‘‘then it cannot 
be said that they relied upon any of the alleged oral state- 
ments,’’ the Court wrote, ‘‘and it must be determined by 
you whether they relied upon any of the alleged oral state- 
ments ....’’ (J. A. 12, Def. Prayer No. 3). 


On this point whersot appellant frets, the careful Chant 
informed the jury ‘‘in consideration and weighing of the 
evidence in this case, you are instructed that you gut 
at liberty to disregard eer evidence adduced and which 
is not contradicted ....’’ (J. A. 144). 


Tardily appellant expostulates that the jury should not 
have been allowed to function. 
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Vit 


Instruction on the Measure of Damages Actually Favored Ap- 
pellant. He Should Not Complain That He Failed to Seek 
More Than He Should Have Had 


Despite insistence by appellant and by his paid expert 
that the third trust note given to appellant by Mrs. Armis- 
tead had no value, (J. A. 117, 133), appellant testified that 
the notes which he was taking did have value; that he 
figured what he would get for them; that the same thing 
was true in both cases wherein he expected to get notes. 
(J. A. 79). Asked why he had acquired the Webster 
Street property under liability, plus cash totalling 
$14,250.00, for purpose of exchanging it for the You Street 
property, Ir tHe You Srreet Property Was WortH On ty 
$8,500.00, he took refuge in the values of the notes. He 
did collect approximately $500.00 on Mrs. Armistead’s third 
trust note before his avarice took her slight arrearage to 
foreclosure. He recaptured the property by virtue of the 
‘‘worthless’’ third trust note. He still owns the property 
and enjoys its rental income. The value of the trust 
note to the appellees—not its value to the appellant— 
is part of the critical question. Perhaps the appellees 
would have never wished to sell it; mayhap their patience 
would have withheld foreclosure. Any instruction con- 
cerning discounted values of the notes favored the appel- 
lant. 


Now, despite favorable instruction whereby he was en- 
abled to deprecate the damages, appellant complains of his 
own inadequacy. If Mrs. Armistead’s third trust note 
had no value, as appellant insisted it had none, then the 
Court could not consistently instruct the jury to consider 
its discounted value. Modification of defendant’s prayer 
No. 7, (J. A. 15, 16), was therefore proper. 


Appellant failed to object to the modification (unless his 
general exception, (J. A. 148) be enlarged to specificity), 
and he never requested separate instruction that the face 
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amount of the third trust note be deducted from the value 
of the lost equity. Considering the value to the appellees 
of their lost equity, (and they are the parties defrauded), 
appellant was not entitled to such instruction. The fact 
remains that he did not ask for it. He received far more 
than his cause deserved. 


Ix 


The Term Price of the Sale Was Only One of Many Consid- 
erations for the Determination of the Value of the Lost 
Equity. In Any Case All of the Enjoyments of the Sale 
Should Have Inured to Appellees 


The Court fully instructed with respect to ae 
of notes and cash. The appellees, under a faithful per- 
formancee, would have enjoyed all of the fruits of the sale 
for $14,950.00. Therefore, the amount of the cate was 
evidence of a high order. 


It was, however, only one of several yardsticks by ois 
the damages could be measured. Of paramount weight was 
Hiland’s testimony that the property would not support 
a first trust loan of more than 50% of its fair market 
value, and that testimony is buttressed by general knowl- 
edge of its truth. Above and behind all is the appellant’s 
promise that he would sell it in the price range at which 
appellees held it. 


CONCLUSION 


A man innocently engaged as agent, by reason of prior 
misconduct, could not act as such. Having won reliance 
upon misrepresentations and fraudulent promises, he ar- 
ranged a substituted transaction and brought it to con- 
summation with great damage to the parties who gave him 
trust. He has had two days in court. Issues of fact which 
turn on credibility have been finally determined. Instruc- 
tions were fair and thorough. In appellees’ view they 
favored appellant. There was substantial basis for the 
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verdict and for the amount of the verdict. Fraud, wanton 
and wilful and reckless has been established. Atonement 
is in order. 


Respectfully submitted, 
Harry A. FINNEY 
Dennis CoLuiIns 


Attorneys for Appellees 
901 Shoreham Building 
Washington, D. C. 





PETITION FOR REHEARING EN BANC 


Ginited States Court of Appeals 


POR THE DISTRICT OF COLUMBIA CIRCUIT 
United Stetes Court of Anpeals 
For the 
Ziatrict of Columbia Circuit 


FILED «==5 15 1958 


CLERK 


No. 13,749 


SIDNEY J. BROWN, 
Appellant, 


Vv. 


JAMES R. COATES, MARION E. COATES, 


and 
MARGARET E. BROWN, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRAINARD H. WARNER III 


1010 Vermont Ave., N. W. 
Washington 5, D. C. 


Attorney for Appellant 





UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 
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SIDNEY J. BROWN, 
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JAMES R. COATES, MARION E. COATES, 
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FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC 


The appellant, by his attorney of record, petitions the Court to 
grant a rehearing en banc in the above-entitled case, and for grounds 


of this petition states as follows: 


1. How many thousands of dollars, or even millions, will the 


opinion herein cost the Government if it is permitted to stand? Within 


the last year, this Court handed down an en banc decision in Riley v. 
District of Columbia Redevelopment Land Agency, 100 U.S. App. D.C. 
360, 246 F. 2d 641 (1957) wherein three separate opinions unequivocal- 
ly reaffirmed the doctrine that a term sale is indicative of fair market 
value only to the extent that it is equivalent to cash. Now this Court 
has written an opinion which completely contradicts this doctrine and 


admittedly considers term prices as cash. (footnotes 3& 4) There 
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must be no difference in determining fair market value in a condemna- 
tion case and a civil suit for damages. Yet this Court has now held 
that a cash judgment in a civil action for damages can be based on a 
term sale, where all parties admit and all of the evidence proved that 
the term sale was not equivalent to cash. The conflict created by this 
decision as to whether term sales or cash sales are to determine fair 


market value must be resolved or the law will be in a chaotic state. 


2. The lower court instructed the jury that second trust notes are 


sold on the open market for discounted values and they were to "allow 
the defendant credit for any discount." However, the lower court 


refused to give a similar instruction for the third trust note. 


Nothing could be a more obvious error and yet this court has 
failed to even recognize this manifest injustice. No matter how anxious 
this court is to punish the appellant, compensatory damages and per se 
punitive damages cannot be permitted to stand when they are based on so 
flagrant anomission. It is common knowledge that a third trust note 
is worth less than a second trust note and yet the appellant is being as- 
sessed with damages based upon the face amount of a $3, 200.00 third 
trust note, worth at most $500.00 cash. 


3. On page 13 of Appellant's Brief the Argument is made that 
even under the lower Court's erroneous instructions, the jury's verdict 
is excessive. This Court answers this argument on page 10 of the 
opinion by stating that the instruction gave appellant a "windfall" and 
that in any event this Court need not reverse for the purpose of cor- 
recting a variation which is insubstantial. 


What then is an insubstantial variation? Is it 10%, 30% or 50%? 
As pointed out in the preceding section, the judgment was approximately 
$3,000.00 in excess because the cash value of the third trust note was 
not considered by the jury. This judgment now has a clear variation 
of at least 50%. Every member of this Court must concede that 50% is 
a substantial variation between the maximum damages and the judgment, 
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and it therefore demands correction. 
4. The lower court also instructed the jury as follows: 


"In considering the fair market value of these 
properties, you are not at liberty and you are 
instructed not to consider the cash price of 
one property and the credit price of the other. 
You are in considering market value to either 


compare their cash values with each other or 


the credit values." 


It is hard to conceive of any statement that could more poorly or 
unfairly state the law for determining fair market value. The jury was 
directed to compare the credit value of one property with the credit value 
of the other and render a cash judgment accordingly. 


A correct statement of the law required that the credit value of 
each property be reduced to terms equivalent to cash and then a cash 
difference arrived at. However, the lower court failed to so instruct 
the jury, and consequently, the jury must have arrived at a cash judg- 
ment based upon terms, without reducing those terms to cash. Since 
the judgment is for cash, the measure of damages must be reduced to 


the same common denominator - cash. 


The second and third trust notes in the total face amount of 
$7, 200.00 were worth only $2,700.00 when reduced to cash, where a 
second trust note on the other property in the face amount of $5, 450.00 
was worth $3,200.00 cash. Therefore,the smaller note was worth 
$500.00 cash more than the other two notes combined, while their face 


amount was $1, 800.00 more than the smaller note§. Therefore, any 


comparison of the credit values without reducing them to cash will pro- 


duce an anomalous result. 


o. This Court has misconstrued the evidence of the case and 
reflects a lack of understanding of real estate transactions. The Court 
finds that the appellant purchased a property on terms because at settle- 
ment he paid cash above a first trust which he obtained. His contract 
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provided for all cash and that is what he paid. The fact that he subse- 
quently secured a conventional first trust does not change this to a term 


sale. (Footnote 4 of opinion) 


In footnote number 5 of the opinion the Court states that appellees 
had "paid $9,000.00 on such deeds.'"' Such a statement is absolutely 
unsupported by any evidence in the case. The appellees testified that 


their property had been acquired by inheritance and there was no evi- 


dence that they had paid any money. 


The uncontradicted testimony of the appraisers proved that the 
appellees traded or sold a house that had a maximum cash value of 
$8, 500.00; subject to a first trust of $5,750.00 - which left the cash 
equity of the appellees at $2,750.00, not $9,000.00 as the opinion states 
on page 3. In exchange for this $2,750.00 equity, the appellees re- 
ceived a house worth $14, 250.00 cash or at least $17,000.00 on terms. 
Since the appellees did not have cash, they had to buy on terms, which 
the evidence showed to be as follows: 


1st trust of $9,000. 00 
2nd trust of 5, 450. 00 
Cash of 2,750. 00 
Total term price $17, 200. 00 


By simple mathematics, the appellees were overcharged no more 
than $200.00. However, the appellant agreed to paper 3 rooms in the 
house and no commission has been charged against appellees. Was 
this then a "real estate confidence game" as this Court says on page 9 
of the opinion? Where are the $7,000.00 in damages? I challenge 
anyone who is willing to examine the transaction, honestly and fairly, 


to find any substantial damages to the appellees. 


1 
If the term sale by appellant for $14, 950. 00 is reduced to terms equivalent to cash substantially the 
same cash value is found. 
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6. Appellant raised nine separate questions on appeal and the 


opinion fails to answer or refer to seven of them. 


Each question presented was stated as shortly and concisely as 
possible as required by the rules of this Court. The record herein 
was. long and voluminous and appellant made every possible effort to 
limit the questions raised to the significant issue of the case. All of 
these questions need clarification and compel recognition by this Court. 


The least that appellant is entitled to from this Court is a statement 
in the opinion that the cited authorities are not the law of this jurisdiction, 
that they are not applicable to this case, or that the apparent error was 
not reversible error. If important questions of law are properly 
raised on appeal, can the Appellate Court simply ignore them without 
comment? § The answer must be no, and therefore, this Court must 


grant a rehearing and consider the entire case, not a small part thereof. 


7. The opinion herein is a "landmark" in the law of punitive 
damages - for the first time allowing such damages for breach of a duty 


arising out of the relationship of principal and agent. Since the opinion 
does not cite one authority that supports this radical view, it seems 
most appropriate that the Court en banc should hear and resolve this 
important question. 


To affirm the judgment in this case is an obvious miscarriage of 
justice. The record here is filled with misapplications of the law and 
injustice. Wherefore, petitioner urges the Court to grant a rehearing 


en banc. 
Respectfully submitted, 


BRAINARD H. WARNER III 


1010 Vermont Avenue, N. W. 
Washington 5, D. C. 


Attorney for Appellant 
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I, Brainard H. Warner III, attorney for the appellant herein, 
hereby certify that, in my opinion, the grounds set forth in the motion 
for a Rehearing En Banc are substantial and the motion is filed in good 
faith and not for the purpose of delay. 


BRAINARD H. WARNER III 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Where, in an action for damages for alleged fraudulent 

promises and misrepresentations which induced the plaintiffs to enter 
into an exchange contract for real estate, the plaintiffs admit that they. 
were high school graduates and able to read, that one of them had been. 
employed as a licensed real estate salesman, that the contract was 
handed to them prior to execution, that they retained a copy of said 
contract in their possession, that they made settlement under the terms — 
of said contract 29 days after execution, and that they took no action 

for over 21 months after discovery of the alleged fraud, whether the 
Court properly refused to direct a verdict for the defendant. 

2. Whether the Court properly overruled defendant's imotions 

for judgment N.O.V. and for new trial when it is obvious that the jury's _ 
verdict was grossly excessive and did not follow the Court's instructions. 


3. Where a count in tort is joined with a count in contract for 
the same cause of action, whether the Court erred in failing to —e 
the jury that recovery can be had on only one count. | 


4. Whether the Court erred in refusing to allow the admission 
of the original complaint into evidence to show plaintiffs' inconsistency. 


5. Whether punitive damages are allowable in an action for fraud ' 
and/or breach of agency where there is no evidence to show that 


defendant's acts were criminal or wanton in nature. 


6. Whether the Court properly refused to instruct the jury that 
there can be no recovery for fraud of an act to be done in the future. . 


ce Whether the Court erred in instructing the jury to find on issues = 


of fact which had been resolved and admitted by the piainiiee. 





re Oy 


"3 9 Bs 6 ; 
3 5 * -- s - . ' 
oe etek ie it A oe + we RE oes S a = Se . ‘ 
ret eg en ae eee ae? Sf BSR a SE ses “ e 
s£ 3 Stak: Cae eine ee Ee ee ee oe 3 : g * 4 


Pas 


ivan : 
Ey ae mt 
eae OO Cong 0 gsteg a 
: 3 ft ae 
: RPS newt . 
ee a 
2 - sh : 
Pian Re gece eee ae ay ep ante 


(ii) 


8. Whether, where there was evidence that second and third 
trust notes had a value less than their face amount, the Court properly 
instructed the jury to consider the discounted value of second trust 
notes, but refused to instruct the jury to consider the discounted 
value of third trust notes. 


9. Whether the Court should have instructed the jury that a 
term sale price is evidence of a high order in determining the 
reasonable market value of property without further instructing that 
the term price must be equivalent to cash in determining the reasonable 
market value. 





JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

STATEMENT OF POINTS. 

SUMMARY OF ARGUMENT . . . - . + 
pe i a a a a ee a 


i. Plaintiffs cannot say that they were misled into signing 
a contract which was different from what they intended, 
when they could have known the truth by merely looking 
when they signed e ° . ° ° ° ° 


Considering the evidence most favorably for the plaintiffs, 
the jury's verdict isexcessive . . . . « -« 


The jury should have been instructed that if they found 
for the plaintiffs on one theory of the case, they must 
find for the defendant on the other is we @ 


The complaint, signed by the attomeys for the plaintiffs, 
is admissable as evidence of an admission or change of 
position Ld se ° ° e e . . ° . 


Punitive damages are not allowed unless the acts 
complained of are outrageous and wanton . 2 » 


A promise to do something in the future is not a fraud 


The Court cannot ask the jury to decide questions of 
fact which have been admitted ; ww « & -s 


The jury may not be partially instructed as to how to 
measure damages ww lw ltl ll ll 


A term price is evidence of a high order in determining 
the reasonable market value only so far as the terms are 
equivalent to cash * e . . e ° . ° 


CONCLUSION © o e ° e . « ° ° . ° ° 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,749 


SIDNEY J. BROWN, 


Vv. 


JAMES R. COATES, MARION E. COATES, 
and 
MARGARET E. BROWN, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellees, plaintiffs below, filed a Complaint for fraud and 
misrepresentation in an exchange contract for damages in the amount 
of $11, 100.00 (J. A. 1-3). “Following pre-trial, the appellees filed 
an Amended Complaint for punitive damages in the amount of $25, 000.00, 
in addition to damages claimed in the original Complaint (J.A. 8-11). 
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This is an appeal from a judgment in the sum of $7059. 00 
compensatory damages and $7500.00 punitive damages entered in the 
United States District Court for the District of Columbia in favor of 
Appellees, James R. Coates, Marion E. Coates and Margaret E. Brown, 
against appellant, Sidney J. Brown and from the Order overruling 
Motion for Amendment of Judgment, or in alternative for a new trial. 


The District Court had jurisdiction under the provisions of 
Title 11, Sections 301 and 306 of the District of Columbia Code, 1951 
Edition, and this Court has jurisdiction under Section 1291, Title 28 
of the United States Code. 


STATEMENT OF THE CASE. 


A complaint for damages was filed on July 16, 1954 by the 
Appellees, James R. Coates, Marion E. Coates and Margaret E. Brown, 
against Appellant, Sidney J. Brown, and Sarah Brown, his wife. James 
R. Coates and Marion E. Coates are man and wife and Margaret E. 
Brown is the mother of Mrs. Coates. The said complaint alleged that 
the defendant induced the plaintiffs to enter into an exchange contract 
by exercise of misrepresentations and fraudulent promises and as a 
result claimed damages in the amount of $11, 100.00, plus interest 
from the date of the contract, August 6, 1952 (J.A. 1-3). 


At Pretrial, on March 16, 1956, plaintiffs' motion to amend 
complaint to allege breach of agency relationship between plaintiffs 
and defendants and to amend the Ad Damnum to claim $25,000. 00 
punitive damages was, over defendants’ objection, granted (J. A. 5). 
At the close of plaintiffs’ case, the court granted a motion to direct 
a verdict in favor of Sarah Brown and after trial, the jury returned 
a verdict against Sidney J. Brown in the sum of $7,059.00 compensatory 
damages and $7500.00 punitive damages (J.A. 19). Following denial 
of defendant's motions after trial, this appeal was taken (J.A. 19). 


° As faras possible, the parties will be identified by name or as below, viz., “plaintiffs and 
defendant”. 
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The defendant herewith submits a statement summarizing all 

the pertinent evidence, regardless of whom it favors, introduced in 
| 
the trial of this case. . 


During July 1952, Mrs. Marion E. Coates called the offices of 
the First National Realty Company by telephone in response to a news- 
paper advertisement (J.A. 26). Said First National Realty Company 
is a corporation owned by Sidney J. Brown and Sarah Brown, his wife 
(J.A. 67). Thereafter a salesman for the First National Realty 
Company,Louis Bojan, personally inspected Mrs. Coates' house at 
602 U Street, N. W. but did not ask for or receive a listing agreement 
from her (J.A. 41). Mrs. Coates told Mr. Bojan that she was 
interested in selling her house and looking for something else, but 
that she had no money over and above her interest in the house 
(J.A. 27, 98). Mr. Bojan testified that he told Mrs. Coates that it 
would be possible to "work out a trade" after Mr. Brown appraised her 
house, if she found a new house she liked (J. A. 98). Mrs. Coates 
denied this. , 


On the same day, Mrs. Coates, in the company of Mr. Bojan, 
inspected several parcels of real estate, one of which was 331 Webster 
Street, N. W. Mrs. Coates was not interested in the premises 
331 Webster Street, N. W., but expressed an interest in the adjoining 
house, 333 Webster Street, N. W. A short time thereafter, Mrs. 
Coates inspected 333 Webster Street, N. W., and expressed a desire 
to purchase it. On or about August 6, 1952 the said Marion E. Coates, 
her husband, James R. Coates, and her mother, Margaret E. Brown 
came to the defendant's office (J.A. 29, 59). : 


Mr. and Mrs. Coates testified’ that at the time they came to the 
defendant's office, everyone was handed a copy of a printed form 
exchange contract which had already been made out and they were all 
given an opportunity to read the same (J.A. 29, 30, 45, 59). 


Margaret E, Brown did not testify at the trial, 
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All parties agree that a discussion took place regarding the papering 
of three rooms at 333 Webster Street, N. W., and regarding the 
removal of a refrigerator from 602 U Street, N. W. and that said 
provisions were added to the contract by the defendant in paragraphs 
1 and 10 of the exchange contract (J. A. 48, 51-52, 59). 


Mr. and Mrs. Coates testified that they read or went over at 
least a part of the contract (J.A. 30, 46, 59) but they did not 
understand it and questioned whether they needed a lawyer. The 
defendant stated that he was a lawyer and a broker and he explained 
the contract to them as follows: They were selling the You Street 
house and buying the Webster Street house, and as soon as the 
defendant sold You Street he would deduct his commission, the trust 
against the property in the sum of $5750, as well as an FHA note of 
$300 and credit the balance to them (J. A. 30, 60). Throughout his 
testimony, the defendant vigorously denied making such an explanation 
and stated that he only told the plaintiffs, as the contract showed on 
its face, that he was exchanging Webster Street subject to trusts of 
$14, 450.00 for You Street subject to a trust of $5,750.00 (J.A. 70). 


Even though the exchange contract contained no provisions for 
a credit to the plaintiffs after the sale of the You Street property by 
the defendant, they admit that they signed said contract (J.A. 31, 
51-52, 60) and were given a copy thereof, which was retained in their 
possession (J.A. 52). Mr. and Mrs. Coates further admit that they 
received letters from the defendant dated August 29, 1952 (J. A. 53, 20) 





and September 2, 1952 (J.A. 53, 20) which referred to the trade of : 
their property, and that the plaintiffs came to the defendant's office on n 
September 4, 1952 and made settlement, in accordance with the terms : 
and provisons of the said exchange contract (J.A. 32, 60). The 2 
plaintiffs received a copy of the settlement sheet (J.A. 25-a) and ba 

i * 


_ Were given the opportunity to read and examine it before acknowledging 
their approval on the bottom thereof (J.A. 32, 55, 60). The plaintiffs 





5 


paid the $270. 23 settlement charges due thereunder and were given and 
retained a copy of said settlement sheet (J A. 55-56). In addition, Mrs. 
Coates and Margaret E. Brown executed a deed conveying 602 U Street, 
N. W. to the defendant (J. A. 22, 57) and the plaintiffs received a deed 
for the premises at 333 won Street, N. W. from the defendant. 


Within a day after the cettiaiiant and before vacating the You 
Street property, Mrs. Coates learned that the property had been sold 
(J.A. 33, 57). Mrs. Coates testified that she immediately called 
the defendant and asked for the cash due from said sale and was told 
by the defendant that they would receive no money. (J. A. 34, 57). 


Having been told that they would receive no money from the sale 
of the You Street property, the plaintiffs, nevertheless, vacated the 
premises and moved to Webster Street (J.A. 57). Except for several 
telephone calls (J.A. 58) and a letter regarding the water bill at You 
Street (J. A. 25), there was no further communication between the 
parties until suit was filed June 16, 1954. 


Mrs. Coates admitted that she was a high school =e and 
had taken a typing course for a year after graduation. (J A 38); that 
in 1952 she was employed by the Census Bureau and worked there a 
total of 12 1/2 years (J..A. 97, 38); and that prior to 1952 she had 
refinanced the You Street property and signed a note and deed of trust 
(J.A. 39). On cross-examination Mrs. Coates admitted that she knew 
the meaning of most of the words contained in the contract, but denied 
that she understood the contract itself (J. A. 47-51). | 


Mr. Coates, too, was a high school graduate and had one year 
of college (J. A. 47); he was employed by Federal Housing in 1952 
(J.A. 44); he had been a licensed real estate salesman in the District 
of Columbia for approximately three years prior to 1952 (J. A. 91) and 
he had taken and passed the real estate examination for a license on 
January 20, 1948 (J.A. 92). 
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Defendant, Sidney J. Brown, came to Washington from New York 
City in 1945. He is a member of the New York Bar and was employed 
as an attorney by the Justice Department for the first year after 
coming to Washington. After leaving the Justice Department, he 
went into the real estate business and has continued in the real estate 
business to the present time (J.A. 67-68). Mr. Brown's primary 
business has consisted of buying real estate, fixing it up and either 
renting or selling it (J.A. 67, 104). He has held a real estate 
broker's license from time to time, although his broker's license was 
suspended during June, July, August, 1952 for a period of 60 days, 
growing out of an episode involving a Notary Public in 1950 (J.A. 125- 
127). 


Mr. Brown testified that he did "hardly any" brokerage business 
(J. A. 104) and that he had consummated many other exchange 
transactions similar to the one in this case. Two other exchange 
contracts, dated May and June 1952, were admitted into evidence 
(J.A. 105). 


Mr. Brown testified that, after he was advised Mrs. Coates was 
interested in 333 Webster Street, he made arrangements to purchase 
the property through another broker and paid a total of $14, 250.00 for 
said property. He obtained a $9,000.00 first trust and paid $5, 250.00 
cash at settlement (J. A. 70,107). He agreed to sell this property 
to the plaintiffs in exchange for the You Street property, subject to a 
trust of $5,750.00, and the payment to him of a second trust, secured 
on the Webster Street property of $5, 450.00 (J. A. 70, 108). 


Mr. Brown testified that the cash value of You Street was between 
$8,000.00 and $8, 500.00 (J. A. 75) and that he sold the property for 
$14,950.00, with a net down payment of $422. 64, a first trust of 
$7,000.00, a second trust of $4,000.00, and a third trust for the 
balance (J. A. 76). 





,Y 
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After payment of all expenses, Mr. Brown had a net profit of 
$645. 49 for the entire transaction (J. A. 118) and a third trust note, 
secured on You Street, in the amount of around $3200. 00, which had 
no market value (J.A. 116-118). Mr. Brown sold the $5450. 00 
second trust note on Webster Street for $3, 250.00 (J. A. 75) and the 
$4, 000.00 second trust note on You Street fir $2, 200.00 (J. A. 76, 116). 
The third trust on You Street was eventually defaulted and Mr. Brown 
foreclosed thereon and bought the property at foreclosure, as he had 
personally signed the $7,000. 00 first trust note (J.A. 78). . 


Ernest T. Eiland, a licensed real estate broker for the District 
of Columbia since 1937, testified for the defendant and qualified as an 
expert real estate appraiser (J.A. 128-130). Mr. Eiland testified 
that the market value for real property in an all cash deal is different 
than the market value in a term deal, with a small down payment 
(J.A. 130). He testified that in August or September 1952 the fair- 
market value for cash of the Webster Street property was "in the 
vicinity of $14,000, maybe $14, 500" and of the You Street property was 
"$8,000.00" (J.A. 131). In addition, he testified that the cost of the 
Webster Street property under the terms of the exchange contract in 
this case "would be in the neighborhood of sixteen or sixteen-five" 
(J.A. 131). | 


After qualifying as an expert in the field of purchase money trusts, 
Mr. Eiland testified that $3200 would be a fair and reasonable sale of 
the $5450 second trust note on Webster Street; that $23 to $25 hundred 
would be a fair and reasonable sale of the $4, 000. 00 second trust note 
on You Street; and that the third trust note on You Street had no value 
(J.A. 133). : 





STATEMENT OF POINTS 
The Court below erred as follows: 
1. In not directing a verdict for the defendant. 


2. In not setting aside a jury verdict which was excessive and 
contrary to the Court's instructions. 


3. In allowing the jury to return a verdict on two counts for 
the same cause of action. 


4. In refusing to allow the admission of the original complaint 
into evidence. 


5. In allowing plaintiffs to recover punitive damages. 


6.-9. In failing to properly instruct the jury on questions of 
law and fact. 


10. And for other errors which may be apparent from the 
record, or come to the attention of the Appellate Court. 


SUMMARY OF ARGUMENT 


1. The plaintiffs admit that they were given every opportunity 
to find out the terms of the contract, that they fully performed the 
contract a month after signing and retaining it and that they took no 
action to repudiate it or claim damages for almost two years after 


discovering the defendant's alleged fraud or breach of contract. Under 
these facts, the plaintiffs are bound by the written terms of the contract 


and are estopped from claiming damages. 


2. Applying the evidence to the Court's instructions to the 
jury on the measure of damages, it is easily demonstrated that the 
jury did not follow their instructions and that the verdict is excessive. 
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3. The jury was allowed to award damages against the 
defendant twice for the same cause of action. 


4. It is prejudicial to deny the admission of the original 
complaint in evidence where new facts are alleged in the amended 
complaint. The original complaint is evidence that the pisiotitts 
have switched their position. 





5. Punitive damages are not allowable in an action for fraud 
or breach of contract where the defendant's acts ee of are 
not outrageous and wanton. 


6. The acts complained of consisted of nothing more than a 
promise to do something in the future. Under the law of this 
jurisdiction a promise to do something in the future is not actionable 


fraud. ! 


7. Where parties to a suit admit certain facts, the Court's 
instructions should not confuse the jury as to these admitted facts. 


8. The Court must instruct the jury fully as to the measure 
of damages to be applied in reaching their verdict. . 


9. The law is settled that a term price is evidence of the fair 
market value only so far as the terms are equivalent to cash, There- 
fore, the Court must so instruct the jury when an instruction is given 


that a term price is evidence of a high order of the fair market value. 
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ARGUMENT 


1. Plaintiffs cannot say that they were misled into signing a 
contract which was different from what they intended, when they could 
have known the truth by merely looking when they signed. 

While the facts of this case are complex, there is no real con- 
flict in the testimony offered by the plaintiffs and defendant as to the 
events leading up to and following the execution of the exchange con- 
tract. Plaintiffs' case rested solely on the self-serving and un- 
corroborated declarations of Mr. and Mrs. Coates that they didn't 
understand the contract and that Mr. Brown agreed to give them the 
net proceeds of the sale of the You Street property, which was contrary 
to all of the clear and unambiguous documentary evidence. 


If such is sufficient evidence to prove a case of fraud in the 
inducement, then no written contract is safe from such an attack. 
Our Courts have always jealously guarded the written contract and 
except in the clearest case of fraud, have been unwilling to allow a 
party signing a contract to deny that it expressed the agreements 
he made. In an 1875 decision, the Supreme Court stated the follow- 
ing rule in the case of Upton v. Tribilcock, 91 U.S. 45, 50, 23 L. Ed. 
203, 205: 


"It will not do for a man to enter into a contract and, 
when called upon to respond to its obligations, to say 
that he did not read it when he signed it, or did not 
know what it contained. If this were permitted, con- 
tracts would not be worth the paper on which they are 
written. But such is not the law. A contractor must 
stand by the words of his contract; and, if he will 

not read what he signs, he alone is responsible for 
his ommission." 


Literally hundreds of reported decisions have followed this rule 
and even extended it as our modern business world has become more 
and more dependent on the stability of the written contract. 
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"To permit a party when sued on a written contract, 
to admit that he signed it, but deny that it expresses 
the agreements he made, or to allow him to admit | 
that he signed it, but did not read it, or know the © 
stipulations, would absolutely destroy the value of 
all contracts. 


The purpose of the rule is to give stability to 3 

agreements, and to remove the temptation and possi- 

bility of perjury which would be afforded, if parol : 

evidence were admissable.*** The rule that one | 

who signs a contract is presumed to know its con-' 

tents has been applied even to contracts of illi- 

terate persons on the ground that, if such persons: 

are unable to read, they are negligent if they fail | 

to have the contract read to them." ; 
United States v. Fletcher, 279 F. 160, 162, (1922). To the same 
effect see Williston on Contracts, Volume I, 1938 Edition, page 4409. 
See also Roback v. Roback, 113 NE 2d 898, 970 A 415 (1953), 


Graziani v. Arundel, 55 App. D.C., 21, 299, F. 886 (1924). 


Applying the rules set forth above to this case, it is certain 
that there was no issue for the jury. Plaintiffs were educated people, 
one had even been engaged in the real estate business for several 
years, and they had the contract in their hands before execution. 
They had every opportunity in the world to find out what they were 
signing and they even requested additions to the contract, which were 
made. Can they then be permitted to say, "We didn't read it and we 
don't understand it." ? : 


In addition, plaintiffs took the signed contract home, kept it and 
returned a month later and made full performance and settlement 
under the terms and conditions of said contract. On the day after 
settlement, the plaintiffs knew that the defendant was not going to 
perform his alleged promises and yet no action was taken for almost 
two years. The Courts have consistently held that one discovering a 
fraud must act promptly or he is guilty of laches and thereby loses his 
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right to disaffirm the contract or for recovery thereunder, Roback v. 
Roback, supra., Shappirio v. Goldberg, 20 App. D.C. 185, 194 (1902), 
affirmed 192 U.S. 232, 48 Law Ed. 419. 


2. Considering the evidence most favorably for the plaintiffs, 


the jury's verdict is excessive. 


There can be no doubt that the Court has not only the right, but 
the duty, to set aside a verdict that is excessive and contrary to the 
Court's instructions. 


It can be easily demonstrated that the jury could not find $7, 059.00 
compensatory damages from the evidence introduced at trial. 


The Court instructed the jury that if they believed the defendant 
had been guilty of fraud, 


“then the measure of damages is the difference between 
the fair market value of the property they conveyed and 
the fair market value of the property which they received. 


In considering the fair market value of these properties, 
you are not at liberty and you are instructed not to con- 
sider the cash price of one property and the credit 
price of the other. You are in considering market 
value toeither compare their cash values with each 
other or the credit values. If you believe that there 
was no damage, then your verdict should be for the 
defendant." (J. A. 146). 


The evidence of the fair market value of the You Street property 
(the property they conveyed) varied from $8000.00 to $8500. 00 all 
cash (J. A. 75) and $11, 950.00 (J. A. 87) to $14, 950. 00 on terms 


(J. A. 75). The evidence of the fair market value of the Webster 
Street property (the property they received) varied from $12, 000.00 
(J. A. 86) to $14, 250.00 (J. A. 73) all cash and $14, 250.00 to 
$16,950.00 (J. A. 73) on terms. Using the highest values for You 
Street and lowest for Webster Street, the maximum damages are | 
shown below: 


1 Plaintiffs took the position that the defendant's purchase price of cash a ove the first trust was a 
term price. All other term prices included a second trust or a second and third trust. 
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You Street Webster Street Measure of Damages 


(Highest Price) (Lowest Price) | 
$8, 500. 00 $12, 000. 00 - 3,500. 00 
Terms 14, 950.00 $14, 250.00 + 700.00 


From the above, it must be conceded that the jury did not apply 


the Court's measure of damages in awarding $7, 059.00. 


The Court further instructed the jury: | 


"If you believe the plaintiffs’ testimony that the 
defendant was engaged to sell for the plaintiffs 

the property at 602 You Street, Northwest, and 

to turn over to them the proceeds of said sale, 
less deduction for a broker's commission, plus 
the amount of the first trust on said property 

and the balance due on a small FHA note, that 

in violation of said agreement, defendant fail- 
ed to do so, then you shall award to the plain- | 
tiffs the reasonable market value of the pro- 
perty, less such deductions. . . 


You are instructed that in considering the ques- | 
tion of fair market value, the evidence discloses — 
that second deed of trust notes are soldonthe | 
open market for discounted values, and that such: 
is the usual practice in the District of Columbia. | 
You are, if you find for the plaintiffs, to allow 
the defendant credit for any discount he was re- 
quired to pay for such sales, and consider only | 
the actual sums received by him in such sale of | 
any note."" (J. A. 146-147) 


Assuming that the jury found the reasonable market value of the 


property at the highest possible, the following computation applies: 


Market value of YouStreet. . . . . . . . $14,950.00 
Less deductions: 
First Trust $5750.00 (T. R. 76) 
FHA Note 300.00 (T.R. 30) 
5% Commission 747.50 
Discount on 2nd Trust 1800.00 (T.R. 76) 
‘ | 8,597.50 
Maximum Measure of Damages - - - 7 Een 


It is appellant's position that the Court should have instructed the jury sicitleaes| third trust notes as 
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Therefore, it is equally certain that the jury again did not follow 
the Court's instruction, for the damages awarded were over $700.00 
greater than the evidence allowed when considered most favorably for 
the plaintiffs. 


3. The jury should have been instructed that if they found for 
the plaintiffs on one theory of the case, they must find for the defendant 


on the other. 


The plaintiffs alleged two theories throughout the trial of the 
case. 

1. That the defendant fraudulently misrepresented the meaning 
of the exchange contract by stating to plaintiffs that he would sell their 
property and give them the net proceeds of the sale. 


2. That the defendant agreed to become the agent of plaintiffs 
by stating to them that he would sell their property and give them the 
net proceeds of the sale, and yet he failed to do so. 


The first theory alleges a tort action for fraud, while the second 
alleges a contract action for breach of agency. However, the alleged 
statement of the defendant is the sole basis for both theories. Surely, 
the plaintiffs cannot recover in both tort and contract for but a single 
act of the defendant. 


Assuming that it was proper for plaintiff to proceed on both 
theories, the Court must instruct the jury so as to guard against a 
contradictory verdict. 


In a strikingly similar case, Holst v. Stewart, 37 NE, 755, 161 
Mass 516 (1894) involving an exchange contract, plaintiff sued the agent 
for fraudulent misrepresentations regarding the frequency of the running 
of trains near the property. One count was for fraud and the second for 
breach of agency. The jury returned a verdict on each count and the 
appellant court, in setting aside the judgment on one count, said at 
page 756 of the opinion: 
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"The jury should have been instructed that if they 
found for the plaintiff on one count, they should 
find for the defendants on the other." 
Since the jury did not return separate verdicts for the two 
theories of this case, it cannot be said whether the jury awarded 
damages on one theory or on the other, or on both. ! 


4. The complaint, signed by the attorneys for the plaintiffs, is 
admissable as evidence of an admission or change of position. 


This Court has recently ruled on the question of the admiss- 
ability of a pleading as evidence. In Jelleff v. Braden, 98 U.S. App. 
D.C. 180, 233 F. 2d 671 (1956), the admission into evidence of a 
complaint filed by the defendant in another jurisdiction was upheld 
on the theory that while it was not conclusive, "it certainly was 
evidence" (Page 186). | 


In this case the defendant offered in evidence the original 
complaint in the same cause of action (J. A. 118) and the offer was 
denied by the Court because the complaint was not signed by the 
plaintiffs, and there was no substantial variance in the facts. 

(J. A. 120). In light of the reasoning of this Court on page 184 of 
the Jelleff case, there can be no doubt that the lower court's first 
reason for denying admission of the complaint is no longer the law 
of this jurisdiction. : 


The Court's second reason, that there was no substantial 
variance in the facts, can only show that the Court failed to com- 
pare the two complaints. In the original complaint there is no men- 


tion of an agency relationship or an agreement to sell property; however, 
in the amended complaint plaintiffs allege that they "engaged the 
defendant. . . . to sell for them their property" (JA. 8) | and that 

the defendant violated "the agency relationship of the parties". 

(J. A. 9) These are substantial variances in the facts and it is 
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prejudicial for the defendant not to be allowed to show that plaintiffs 
switched their position over three years after the contract was exe- 
cuted. 


Of course, plaintiffs would then have the opportunity to offer 
evidence negating counsel's knowledge or authority to act and the 
weight that might be given to the complaint would then be properly 
left to the jury. 


5. Punitive damages are not allowed unless the acts complained 
of are outrageous and wanton. 


Punitive damages are awarded against a person to punish him 
for his outrageous conduct. Chesapeake & Potomac Telephone 
Company v. Clay, 90 U.S. App. D.C. 206, 194 F. 2d 888 (1952). 
What was the defendant's outrageous conduct? He is alleged to have 
induced plaintiffs to enter into a contract by fraudulent promises, but 
plaintiffs concede that they were given an opportunity to read the con- 
tract and to have it in their possession in the privacy of their own 
home. Even assuming that plaintiffs’ allegations were true, the 
defendant's conduct was not outrageous. If punitive damages are 
permitted under the facts of this case, then punitive damages must 
be allowed in any case involving alleged misrepresentations and fraud. 


The test for the allowance of punitive damages was established 
in this jurisdiction in Ballard v. Spruill, 64 U.S. App. D.C. 60, 62, 
74 F. 2d 464 (1934). 


"To warrant the allowance of such damages (punitive) 
the act complained of must not only be unlawful, but 
must also partake somewhat of a criminal or wanton 
nature. And so it is an almost universally recognized 
rule that such damages may be recovered in cases, 
and only in such cases where the wrongful action com- 
plained of is characterized by some circumstances of 7 
aggravation as willfulness, wantonness, malice, 2 
oppression, brutality, insult, recklessness, gross 

negligence, or gross fraud on the part of the defendant." 
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Since there is no evidence to show that the defendants alleged’ wrong- 
ful action contained any of the elements listed above, it was improper 
for the Court to submit the question of punitive damages to the jury. 


6. A promise to do something in the future is not a fraud. 

Plaintiffs’ entire case was founded upon defendant's alleged 
statements that he would sell the You Street property and after deduc- 
ting the first trust, a small FHA note and a commission, he would 
remit the balance of the sale price to the plaintiffs. By plaintiffs' 
own admissions, the sale of the property was to take place not only 
after the contract was signed, but after settlement, when title was 
vested in the defendant. It seems clear that this was a statement 


of what was intended to be done in the future and nothing more. 


In the case of Baker v. Baker, 54U.S. App. D.C. 214, 296 

F. 961 (1924), there is a similar factual situation as to the alleged 
fraud. In the Baker case the plaintiff and defendant had been husband 
and wife and following a divorce, the husband filed suit to determine 
his rights in certain property. Thereafter, the parties entered into 
an agreement whereby the husband dismissed his suit upon considera- 
tion of the wife's promise to pay him the sum of $3000. 00 from the 
sale of the property and to employ him for one year. The wife refused 
to carry out her agreement and the husband sued for an accounting 
on the theory that the agreement was obtained by fraud. In affirming 
the action of the lower court in dismissing the husband's second suit, 
this Court said at page 217 of the opinion: | 

"False representations as to matters of intention, 

not amounting to a matter of fact, although it may 

have influenced a transaction, is not a fraud at law. 

Gage v. Lewis , 68 Ill. 604 (1873). No statement 


as to what will | be done, or is intended to be aon, 
in the future, constitutes fraud." 
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This principal is equally applicable to this case and the Court 
should have directed a verdict for the defendant on the question of 
fraud, or at least instructed the jury in this regard. 


7. The Court cannot ask the jury to decide questions of fact 
which have been admitted. 


The plaintiffs admitted on both direct and cross examination 
that they were given copies of the contract to read, that no effort 
was made to secrete any part of the contract, that changes were 
made to the contract at their request and in their presence, and 
that they retained a copy thereof in their possession. The Court 
instructed the jury as follows: 

"You are also to take into consideration the 
opportunity the plaintiffs had of observing 
what they signed, whether they were per- 
mitted to read the exchange contract, 
whether any attempt was made to secrete 
any of the written terms, whether the ex- 
change contract was given to them to read, 
whether any effort was made to hide or se- 
crete any of the terms thereof, whether the 
contract was openly available for the plain- 
tiffs to read, whether they retained one or 
more of the copies from the date of the 
execution to the date of the consummation;" 
(J. A. 143) (Emphasis supplied. ) 

It is clear from this instruction that the jury was asked to find 
facts which had been admitted by all parties. Since these facts were 
not in issue and since the defendant asked the Court to properly in- 
struct the jury on these facts (J. A. 12), it was prejudicial error for 
the Court to give the instruction quoted above. While it is well settled 
that a judge may comment on the evidence, he must not mislead the 
jury. As the Supreme Court said in Town of Orleans v. Platt, 99 U.S. 


676, 25 Law Ed. 404, (1879) at page 678 of the opinion: 
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"Where the testimony is all one way and is conclusive 
in its effect, a party has no right to ask acharge | 
which assumes. that it is otherwise. It would tend to 
create a doubt where none existed or ought to exist, 


and might mislead the jury." (Emphasis supplied. ) 


8. The jury may not be partially instructed as to how to measure 
damages. | 
The uncontradicted evidence showed that when the defendant sold 

the plaintiffs' property he received $422.64 cash, a second trust note 
of $4, 000. 00 and a third trust note of approximately $3, 200. 00. Said 
evidence further showed that he sold the second trust note for $2200. 00 
and that the third trust note had no value and was subsequently fore- 
closed. The Court instructed the jury to allow the defendant credit for 
the discounted value of the second trust note, but refused to allow him 
credit for the value of the third trust note (J. A. 146), as ees by 
the defendant (J. A. 15). : 

"If the trial court undertakes by instruction to the 

jury to itemize the elements of loss, care should 

be taken to include all such items."' (Emphasis 

supplied. ) 
Mobile Light & RCo. v. Gadik, 100 So. 837, 840; 211 Ala. 582, 585 
(1924). See also 25C.J.S. #183, pg. 877. 


Defendant was as much entitled to have the jury consider the 


evidence regarding the value of the third trust note as the second trust 
note. The defendant was prejudiced by the instruction allowing the 
jury to return a money judgment -whieh ineluded the face amount of a 
note shown by the evidence to be virtually worthless, without even 
being allowed to consider the evidence of its value. | 


9. Aterm price is evidence of a high order in determining the 


reasonable market value only so far as the terms are equivalent to cash. 
The Court instructed the jury that the term price of $14, 950. 00 


in the defendant's sale of the You Street property was evidence of a high 
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order in determining the reasonable market. value of the property. 
(J. A. 146) The above instruction incompletely and inadequately 
states the law as set forth in this Court's recent en banc decision 
in Riley v. District of Columbia Redevelopment Land Agency, No. 
12782, U.S. App. D.C. s____» F.2d , (1957). The 
opinion written by Chief Judge Edgerton states on page 4 as follows: 

"A credit sale is indicative of the fair market 

value of the property only to the extent to which 


notes can be turned into cash, that is, are 
‘equivalent to cash. '” 


To the same effect, see the opinions of Circuit Judge Washington, 
pages 6 and 7 and Circuit Judge Berger, page 9. 


Since it has long been recognized and since it has recently 
been affirmed by every member of this Court that a term sale is 
evidence of fair market value only to the extent the terms are equi- 
valent to cash, it must be error for the Court to fail to so instruct 
the jury. 


CONCLUSION 
For the reasons hereinbefore set forth, it is respectfully 
submitted that the judgment of the Court below should be set aside 
and a judgment entered for the Appellant or in the alternative the 
case should be remanded for a new trial. 
| Respe ctfully submitted, 2 


BRAINARD H. WARNER II 
1010 Vermont Avenue, N. W. 
Washington 5, D. C. 


HERMAN MILLER 
421 4th Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 


' 


1 It is assumed that the terms “fair market value” and “reasonable market value” are synonymous. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


428 [Filed June 16, 1954] 


JAMES R. COATES, 
MARION E. COATES, 
MARGARET E. BROWN, 
333 Webster Street, N. W. 
Washington, D. C. 
Plaintiffs, 
v. : Civil Action No. 2587-'54 
SIDNEY J. BROWN ‘ 
and 
SARAH BROWN 


3125 Beech Street, N. W. 
Washington, D. C. 


Defendants 


COMPLAINT FOR DAMAGES 


The plaintiffs respectfully show unto the Court: | 

he That the amount in controversy, exclusive of interest and 
costs, is in excess of Three Thousand ($3,000.00) Dollars, ‘and this 
Court has jurisdiction of the cause; 

2. That the defendant, Sarah Brown, is the wife of the 
defendant, Sidney J. Brown, and joined in the transactions hereinafter 
complained of. On, to wit, August 6, 1952, the defendant, Sidney J. 
Brown, then trading as First National Realty Corporation, at a time 
when plaintiffs were under great emotional stress and without 
understanding of the significance of the transaction, by exercise of 
misrepresentations and fraudulent promises induced the plaintiffs to 
execute a contract whereby they agreed to exchange valuable property 


| 
| 





2: 
then owned by them for property owned by the defendant. With reliance 
upon the aforesaid misrepresentations and fraudulent promises, the 
plaintiffs conveyed to the defendants title to premises, 602 U Street, N.W., 
Washington, D. C., the same being Lot 811 in Square 3092, and fairly 
valued at $14, 500.00, and took from the defendants title to premises, 

333 Webster Street, N. W., Washington, D. C., the same being Lot 73 
in Square 3309, and fairly valued at $12, 500. 00 

3. Under the terms of the aforesaid contract of exchange, 
plaintiffs were to assume existing trusts on the said property at 333 

429 Webster Street, N. W., being then acquired by them, and 
defendants were to assume all trusts then existing on the property at 
602 U Street, N. W., being then acquired by them. Prior to August 6, 
1952, and at the time of preliminary conversations between the parties, 
there were no encumbrances on the property at 333 Webster Street, N. W., 
and there was one trust with an unpaid balance of approximately 
$5,750.00 as an encumbrance on the property at 602 U Street, N. W. 

On August 6, 1952, the same date on which the aforesaid exchange 
contract was executed and instruments of conveyance were exchanged in 
the office of the defendant, Sidney J. Brown, he procured a loan of 
$9,000.00 which he secured by a first trust on the property at 333 Webster 
Street, N. W. That trust was assumed by plaintiffs. In addition, the 
defendant, Sidney J. Brown, induced the plaintiffs to execute and deliver 
a second trust note in the amount of $5,450.00. In addition, despite 

the agreement to assume all existing indebtedness in the respective 
exchange of properties, the defendant, Sidney J. Brown, induced the 
plaintiffs to pay the balance of an F. H. A. insured loan for improvements 
theretofore made on the property at 602 U Street. In addition, despite 
the fact that the defendant, Sidney J. Brown, refused plaintiffs' request 
that the transaction be handled through a reputable title company and 
explained that he could thereby save money for them, he charged the 
plaintiffs $60.50 for a title search; $22.50 for preparing instruments of 
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conveyance; $8.00 for noting and examining the instruments by himself 
prepared; $17.00 for recording fees; $5.00 for natary fees; and $10.00 
for settlement charges. The result of the exchange, fraudulently 
procured by the defendant, Sidney J. Brown, is that plaintiffs | have paid 
or are obligated to pay approximately $23, 600.00 for a property fairly 
valued at $12,500.00, and the defendants have unfairly inured to profit 


of approximately $11, 100. 00; 

4. The defendant, Sidney J. Brown, imposing upon the 
emotionally distressed condition of the plaintiffs, particularly upon the 
condition of the plaintiff, Marion E. Coates, who was then deeply 
distressed by acts of molestation on her infant daughter, occurring in 
the neighborhood of 602 U Street, N. W., promised and agreed that 
430 he would effect an exchange of properties of equal value; that the 
respective assumptions of existing trusts would make the parties come 
out even; that if plaintiffs would just sign the papers enabling him to 
help them out in a hurry, he would explain the transaction later; that 
he would give the plaintiffs their "cash" when the deal had been completed. 
In response to plaintiffs' insistence that the transaction be handled 
through a title company, he belittled the work of title companies and 
promised to save the plaintiffs money by handling the settlement in his 
office. Plaintiffs aver that they are and heretofore have been uninformed 
in regard to matters of business and that the defendant is a man of long 
experience in real estate matters; that they at no time understood the 
Significance of papers signed by them at defendants’ urging; that they 
fully relied upon the statement of the defendant, Sidney J. Brown, that 
everything would come out even, and that they have been damaged as 
aforesaid because of such reliance, and by his failure to keep his 
promises and agreements. : 

WHEREFORE, The premises considered, plaintiffs demand 
judgment of the defendants, and each of them, in the amount of $11, 100. 00, 
plus interest from August 6, 1952, besides the costs of this action. 

COLLINS AND FINNEY 


[ JURY DEMAND ] By /s/ Harry A. Finney 
901 Shoreham Building 
Attorneys for Plaintiffs 
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ANSWER OF SIDNEY J. BROWN TO COMPLAINT 

Comes now the defendant Sidney J. Brown through his attorneys 
of record, Milton Kaplan and Stanley Klavan, and for answer to the 
Complaint filed against him herein, states as follows: 

FIRST DE FENSE 

The Complaint fails to state cause of action upon which relief 

can be granted. 
SECOND DEFENSE 

1. The defendant admits that on August 6, 1952 he entered into 
a contract with the plaintiffs whereby he agreed to exchange premises 
333 Webster Street, Northwest in return for premises 602 U Street, 
Northwest. Said contract has heretofore been annexed to defendant's 
Motion To Dismiss Complaint and defendant prays that said contract 
be read and considered a part of this Answer. 

2. Defendant states that the contract aforesaid has been 
executed pursuant to the terms thereof. 

3. Defendant denies each and every other allegation contained 
in the Complaint not heretofore expressly admitted. 

WHEREFORE, having answered, defendant demands that the 
Complaint herein be dismissed with its proper costs. ) 

/s/ Milton Kaplan 
/s/ Stanley Klavan 


Attorneys for Defendant 
Sidney J. Brown 
1142 Investment Building 
Washington, D. C. 


432 [Certificate of Service] 













433 [Filed March 16, 1956] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

Court approved pretrial statements of P. & Ds. are attached 
hereto. P's. motion to amend complaint to allege breach of agency 
relationship between P & D. Sidney J. Brown and to amend Ad 
Damanum to claim $25,000.00 punitive damages is over D's. objection 
granted. Ds. by this order, denies the existence of agency relationship 


March 16, 1956 


or breach thereof. P. agrees to furnish D. with a copy of settlement 
sheets, dated Sept. 4, 1952. 
Case will remain open for taking depositions for period of two 






weeks. 






P's. will claim that D. Sarah Brown's participation in case 
insisted in the signing or execution of instruments of indebtedness and 






conveyance and by acceptance of fruits of transaction. 






Settlement sheet and copy of exchange contract, signed by Pretrial 







Judge, may be offered without formal proof. Ds. deny any inequitable 
profits in this transaction. 






/s/ Edward A. Tamm 
JUDGE 








/s/ Harry A. Finney 
/s/ Wilmer S. Schantz 







434 [Filed March 16, 1956] 


PLAINTIFFS' PRETRIAL STATEMENT - PLAINTIFFS’ 
CLAIM 


Plaintiffs claim that the defendant, Sidney J. Brown, eiotaiad 
their agency relationship with him by dealing in his own behalf and to 







their injury with the subject matter of the agency, and that he was 






guilty of willfully false and fraudulent promises and representations 






whereby they, uninformed of matters of which the said defendant held 


6 
superior knowledge relied upon such promises and representations to 
their injury. They claim that the defendant, Sara Brown, ratified the 
conduct of Sidney J. Brown by joining with him in instruments of 
indebtedness and of conveyance and by acceptance of fruits of the 
transaction, which it would be unconscionable for her to retain. 

Plaintiffs had engaged the defendant Sidney J. Browha traditig as 
First National Realty Corporation, to sell for them their property at 
602 U Street, N. W., Washington, D. C., in which they had an equity of 
$9, 200.00, and to find for them other suitable property which they would 
buy. 

The defendant, Sidney J. Brown, thereafter learned that plaintiff 
had become interested in purchasing property at 333 Webster Street, 

N. W., which was being handled for sale by another real estate operator. 
Whereupon he, in breach of his agency relationship with plaintiffs and 

by means of willfully false and fraudulent promises and representations, 
on which plaintiffs, in ignorance of the true nature of the transaction, 
relied, induced the plaintiffs to execute a so-called "exchange contract" 
whereby they would convey their said U Street property to the defendants 
and defendants would convey to plaintiffs the said Webster Street property, 
with existing encumbrances on each said property to be assumed by the 
parties taking title. As of the date of the execution of the said contract 
435 of exchange, defendants did not own the said Webster Street 
property, but they shortly thereafter acquired it and placed thereon a 
first trust in the amount of $9,000.00 for assumption by the plaintiffs. 

As of the date of execution of the said contract of exchange, there existed 
on the U Street property a first trust of $5,750.00. 

In addition to assumption of the first trust of $9,000.00, the 
plaintiffs executed in defendants' favor a second trust in the amount of 
$5,450.00. In addition, they gave up their said equity of $9, 200.00 
in the U Street property, making the purchase price of the Webster 
Street property $23, 650.00, whereas the defendants paid only $14,000.00 
for it. Defendant, Sidney J. Brown's inducements whereby plaintiffs 


~ 


“di 





| 


| 
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executed the exchange contract were in the form of promises that the 
transaction "would come out even," and that plaintiffs "would receive 
their cash" when the transaction was completed. ; 

REQUEST FOR LEAVE TO AMEND COMPLAINT 
Plaintiffs ask leave to amend their complaint to include their 
further allegation of breach of agency relationship by the defendant, 
Sidney J. Brown, and to add their demand for punitive damages in the 
amount of $25, 000.00. : 





STIPULATIONS : 
Admission without formal proof of copy of Exchange Contract, 
dated August 6, 1952, and Settlement Sheet, dated September 4, 1952. 
Plaintiffs desire to take the deposition of the oe Sidney J. 
Brown, prior to trial of the cause. 


COLLINS AND FINNEY 
By /s/ HARRY A. FINNEY 
x * * 


Attorneys for Plaintiffs 


[Certificate of Mailing] 


436 [Filed March 16, 1956] 


DEFENDANTS' PRE-TRIAL STATEMENT 

Come now the defendants, SIDNEY J. BROWN and SARAH BROWN, 
by and through their attorneys, and for pre-trial statement state as 
follows: 

The defendant, SIDNEY J. BROWN, admits that he entered into 
an "exchange agreement" with the plaintiffs, JOSEPH W. COATES and 
MARGARET E. COATES, on August 6, 1952, to exchange real property 
known as 333 Webster St., N. W. and 602 U St., N. W., Washington, 

D. C. The defendant, SIDNEY J. BROWN, denies all allegations of 


fraud or misrepresentation as set forth in the complaint. 
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Defendant, SARAH BROWN, denies that she participated in the 
aforesaid trmsaction of August 6, 1952, and likewise denies any and 
all allegations of fraud or misrepresentation made against her, which may 
appear in the complaint. 

Defendants request that plaintiffs furnish them with a copy of the 
"settlement sheet" received by the plaintiffs in said transaction, 
defendants being unable to locate their copy. 

Defendants also request that they be given leave to take the 
depositions of plaintiffs and/or witnesses of the plaintiffs. 

Requested Stipulations: Defendants request that the "exchange contract" 
agreement entered into by plaintiffs and defendant, Sidney J. Brown, on 
August 6, 1952, and signed by the parties, be admitted without formal 
proof. 

NEWMYER & BRESS 

By /s/ Wilmer S. Schantz, Jr. 


x * * 


Attorneys for Defendants 


437 [ Filed March 20, 1956] 
AMENDED COMPLAINT FOR DAMAGES 

The plaintiffs respectfully show unto the Court: 

1. That the amount in controversy, exclusive of interest and 
costs, is in excess of Three Thousand($ 3,000.00) Dollars, and this Court 
has jurisdiction of the cause; * 

2. That the defendant, Sarah Brown, is the wife of the defendant, 
Sidney J. Brown, and joined in the transactions hereinafter complained 
of. Prior to August 6, 1952, the plaintiffs engaged the defendant, 

Sidney J. Brown, to sell for them their property at 602 U Street, N. W., 
and to find other suitable property for them to purchase. On, to wit, 49 
August 6, 1952, the defendant, Sidney J. Brown, then trading as First 

National Realty Corporation, at a time when plaintiffs were under great ie 








> 


9 ' 
emotional stress and without understanding of the significance of the 


transaction, by exercise of misrepresentations and fraudulent promises, 
and in violation of the agency relationship of the parties, induced the 
plaintiffs to execute a contract whereby they agreed to exchange valuable 
property then owned by them for property owned by the defendant. With 
reliance upon the aforesaid misrepresentations and fraudulent promises, 
the plaintiffs conveyed to the defendants title to premises, 602 U Street, 
N. W., Washington, D. C., the same being Lot 811 in Square 3092, 
and fairly valued at $14, 500.00, and took from the defendants title to 
premises, 333 Webster Street, N. W., Washington, D. C., ‘the same 
being Lot 73 in Square 3309, and fairly valued at $12, 500.00. 

438 3. Under the terms of the aforesaid contract of exchange, 
plaintiffs were to assume existing trusts on the said property at 
333 Webster Street, N. W., being then acquired by them, and defendants 
were to assume all trusts then existing on the property at 602 U Street, 
N. W., being then acquired by them. Prior to August 6, 1952, and at 
the time of preliminary conversations between the parties, there were 
no encumbrances on the property at 333 Webster Street, N. | W., and 
there was one trust with an unpaid balance of approximately $5, 750. 00 
as an encumbrance on the property at 602 U Street, N. W. | On August 6, 
1952, the same date on which the aforesaid exchange contract was 
executed and instruments of conveyance were exchanged in the office of 
the defendant, Sidney J. Brown, he procured a loan of $9, 000. 00 which 
he secured by a first trust on the property at 333 Webster Street, N. W. 
That trust was assumed by plaintiffs. In addition, the defendant, Sidney 
J. Brown, induced the plaintiffs to execute and deliver a second trust 
note in the amount of $5,450.00. In addition, despite the fact that the 
defendant, Sidney J. Brown, refused plaintiffs' request that the 
transaction be handled through a reputable title company and explained 
that he could thereby save money for them, he charged the plaintiffs 
$60. 50 for a title search; $22. 50 for preparing instruments of conveyance; 
$8.00 for noting and examining the instruments by himself prepared; 





10 
$17.00 for recording fees; $5.00 for notary fees; and $10.00 for 
settlement charges. The result of the exchange, fraudulently procured 
by the defendant, Sidney J. Brown, is that plaintiffs have paid or are 
obligated to pay approximately $23, 600.00 for a property fairly valued 
at $12, 500.00, and the defendants have unfairly inured to profits of 
approximately $11, 100. 00; 

4. The defendant, Sidney J. Brown, imposing upon the 
emotionally distressed condition of the plaintiffs, particularly upon the 
condition of the plaintiff, Marion E. Coates, who was then deeply 
distressed by acts of molestation on her infant daughter, occurring in the 
neighborhood of 602 U Street, N. W., promised and agreed that he would 
effect an exchange of properties of equal value; that the respective 
assumptions of existing trusts would make the parties come out even; 
that if plaintiffs would just sign the papers enabling him to help them out 
in a hurry, he would explain the transaction later; that he would give 
the plaintiffs their '"cash'"' when the deal had been completed. In response 

439 to plaintiffs' insistence that the transaction be handled through a 
title company, he belittled the work of title companies and promised to 
save the plaintiffs money by handling the settlement in his office. 
Plaintiffs aver that they are and heretofore have been uninformed in 
regard to matters of business and that the defendant is a man of long 
experience in real estate matters; that they at no time understood the 
significance of papers signed by them at defendants' urging; that they 
fully relied upon the statement of the defendant, Sidney J. Brown, 
that everything would come out even; and that they have been damaged 
as aforesaid because of such reliance, and by his failure to keep his 
promises and agreements. 
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WHEREFORE, the premises considered, plaintiffs demand 
judgment of the defendants, and each of them in the amount of $11,100. 00, 
plus interest from August 6, 1952, besides the costs of this action. 





Plaintiffs also demand judgment for punitive damages in the amount of 
$25, 000. 00. 
COLLINS AND FINNEY 
By /s/ Harry A. Finney 
* * * 
Attorneys for Plaintiffs 
[Jury Demand] 


[Certificate of Service] 


440 [Filed October 17, 1956] 
DEFENDANT'S PRAYER NO. 1. | 
You are instructed under the evidence adduced in this case, and 
in accordance with the law, to return a verdict for the defendant. 


Granted Denied Modified 
x 





441 [Filed October 17, 1956] 
DEFENDANT'S PRAYER NO. 2. , 

You are instructed that if you believe from the evidence that the 
defendant Sidney J . Brown did not agree to become the agent for the 
plaintiffs in procuring premises 333 Webster Street, N. Ww. » and 
further that he did not agree to act as agent for the plaintiffs in the 
sale of prem Lises 602 You Street, N. W., but to the contrary acted as 

y defrauded or intentionally misled the plaintiffs 
principal in his own behalf, A then the plaintiffs are not entitled to your 


verdict, since it is not unlawful or improper for anyone to act as a 
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principal in his own behalf and execute an exchange contract, and in 
event you shall believe that Brown was acting as principal and not as 
agent you are not to regard, or take into consideration, whether the 
plaintiffs made a good or bad bargain for themselves, as the law does 
not make bargains between the parties who act for themselves as 
principals. 
Granted Denied Modified 

x 


442 [Filed October 17, 1956] 
DEFENDANT'S PRAYER NO. 3. 

In examining the question whether the defendant Sidney J. Brown 
undertook to act or become the agent for the plaintiffs, you are to examine 
and take into consideration the evidence given by the plaintiffs and the 
defendant, together with all documentary proof, including the records, 
letters and contracts signed by the parties, and all of the surrounding 
circumstances of the transaction. You are also to take into consideration 
the opportunity the plaintiffs had of observing what they signed, whether 
they were permitted to read the exchange contract, whether any attempt 





hethe 
was made to secrete any of the written terms, ‘and-df the exchange ; 
whether any ‘ 
contract was given them to read, and-ne effort was made to hide or : 
whether * 


secrete any of the terms thereof, and it was openly available for the 


plaintiffs to read, and / they retained one of the copies from the date 
and it must be determined by you whether 
of execution to the date of the consumation, -then-it-eannet be-said that 






thoy relied upon any of the xxxxx alleged oral statements made by ‘ 
Brown to the plaintiffs that he was acting as their agent.baca the . 
writteh agreement was to y are bound Sy their " 
written g¥reement, ise sear they the rtunity ig 


d the contrary. 
Granted Denied Modified 
x 








13 


443 [Filed October 17, 1956] 


DEFENDANT'S PRAYER NO. 4. ! 

In this case the basis of the plaintiffs’ claim is that the defendant 
Sidney J. Brown orally made statements, upon which they rel ied, and 
which were false at the time of the making, and that he misrepresented 
what the contract contained. You are instructed that it is easy for the 
plaintiffs to make self-serving declarations of this character. If you are 
to accept them they must be supported by special strong, clear and 
convincing evidence, and the surrounding circumstances. Unless such 
oral statements alleged to have been made by the defendant Brown are 
so supported they should be accepted with suspicion. If you believe 
that the evidence does not clearly, convincingly and strongly show that 
said alleged statements were made, then your verdict must be for the 
defendant. : 

Granted Denied Modified 
x | 


444 [Filed October 17, 1956] 


DEFENDANT'S SUBSTITUTED PRAYER NO. 4. ! 

In this case the basis of the plaintiffs' claim is that the defendant 
Sidney J. Brown made oral statements upon which the plaintiffs relied 
and which were false at the time they were made in that he misrepresented 
what the contract contained. In order for you to accept the plaintiffs’ 
claim that these statements constituted fraud and misrepresentation, 
the plaintiffs' evidence must be clear, strong and convincing because 
the requirement in law is that claims for fraud and misrepresentation 
must be proved by the party asserting it by unequivocal, strong, clear 


and convincing evidence. If such evidence is not strong and convince ing 
then this test has not been met then the plaintiff is not entitled to your 
verdict. Such strong and convincing evidence requirement is met only 
when you are clearly convinced that the statements were made, that 
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the evidence clearly shows the plaintiffs' evidence is correct and you 
are strongly impressed by it. If you are doubtful about it, or it is 
not very convincing then you must find for the defendant. 
Granted Denied Modified 
x 


445 [Filed October 17, 1956] 
DEFENDANT'S PRAYER NO. 5. 

You are instructed that unless the plaintiffs prove to your 
satisfaction by strong, clear, convincing evidence that the defendant 
Brown made a false and untrue statement to the plaintiffs, which 
induced them to act, and upon which statement they had a right to act 
and rely, in order to recover, the untrue and false statement must be 
of an existing fact, and if the statement alleged to be untrue and false 
concerned a matter which was to be done by Brown, it cannot be said 
to relate as to an existing fact. The claim of the plaintiffs is that 
Brown orally agreed to sell their property at 602 You Street, N. W., 
and after sale to pay the first trust, secondly pay the F. H. A. note, 
thirdly pay his commission and lastly remit the proceeds to the plaintiff 
for application to the payments due on their 333 Webster Street, N. W., 
property. If you believe that these oral statements concerned facts 
and matters which did not then exist, but was something to be done 
thereafter, that is in the future, even if you believe they were made, 
and Brown did not actually carry out these oral representations there 
can be no recovery for fraud and misrepresentation, but at best it could 
be said that they only constitute a breach of contract, and thereupon your 
verdict must be for the defendant as there can be no fraud of a matter 
to be done in the future. 

Granted Denied Modified 
x 





4 
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446 [Filed October 17, 1956] 
DEFENDANT'S PRAYER NO. 6. 
You are instructed further that in addition to the elemental — 
given you as to what constitutes fraud and misrepresentation which is 
actionable, the plaintiffs must prove to your satisfaction that “er were 


bi damaged. 
. | If you believe from the evidence adduced in this case that the 

| defendant made false and untrue statements to the plaintiffs upon which _ 
= they relied and had a right to rely, and that such oral statements were 


in fact false and untrue, and-at the time-they-were-made the-concerned 
facte-whieh-were-then-in-existence then the measure of damages is the 
difference between the fair market value of the property they conveyed 
and the fair market value of the property which they received. | 
= In considering the fair market value of these properties, you are 

| not at liberty, and you are instructed not to consider the cash price of » 
one property and the credit price of the other. You are in so considering 
market value to either compare their cash values, or their credit values. 
If you believe that there was no damage then your verdict must be for the 





defendant. 
a Granted Denied Modified ? 
e __ x __ x 


447 [Filed October 17, 1956] 
DEFENDANT'S PRAYER NO. 7. | 
| You are instructed in considering the questing. ies laaal market 
- value, the evidence discloses that second and third deod- of trust notes 
- are sold on the open market for discounted values, and that such is 
the usual practice in the District of Columbia. You are to ‘allow the 


defendant credit for any discount he was required to pay for such sales, 
and consider only the actual sums received by him in such sale of any ’ 
note. | ? 
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In addition, the plaintiffs stated that the agreement permitted the 
defendant a commission. You are to allow the defendant such com- 
mission amounting to 5% of the selling price of the 602 You Street, N. W. 
property. If you determine the value on a cash basis you are to allow 
such commission on that basis, and if you determine the value on a 
credit basis you are to allow him a commission on that basis. But, in 
any event you may not determine the value of said property on either 
a cash or credit basis for one purpose and a different basis for another 
purpose. 
Granted Denied Modified 

x 


449 [Filed October 17, 1956] 
PLAINTIFF'S INSTRUCTION NO. ONE 
If you find from the evidence that the defendant, Sidney J. Brown, 
was retained by the plaintiffs to act as their agent, either in selling 
their house or procuring a house for them to purchase , then as a matter © 
of law you are instructed that he owed them the highest fidelity and 
was bound to inform them fully of every development affecting their 
interests and particularly not secretly or otherwise to take any step 
from which he could reap a profit personally at their expense. 
Jay vs. General Realties Co. (D. C. Mun. App. 1946, 49 A. 2d 752) 


granted 
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450 [Filed October 17, 1956] 
PLAINTIFFS' INSTRUCTION NO. 2. | 

If you believe that the plaintiffs, despite the fact that they 
actually signed the exchange contract and accepted the so-called 
settlement sheet while actually exchanging deeds of conveyance, did 
not understand the meaning and effect of such instruments and if you 
further believe that the defendant, in response to the plaintiffs’ request 
for explanations, falsely represented the meaning of such instruments 
and that the plaintiffs relied upon the defendant, Sidney J. Brown, and 
the representations of said Sidney J. Brown, then you are instructed 
that the defendant's conduct amounts to fraud for which the plaintiffs 
may recover damages and the plaintiffs are not bound by the terms of 
the written instruments. 
Owen vs. Schwartz, 85 U. S. Appeals D. C., 302 
First National Bank vs. Fox, 40 Appeals D. C., 430 


granted 


451 PLAINTIFFS' PRAYER NO. 3. } 

If you find from a preponderance of the evidence that defendant 
was guilty of the fraud as alleged by plaintiffs and that such fraud was 
purposely, intentionally and wilfully practiced upon plaintiffs for the 
purpose of defrauding them as alleged, and that plaintiffs were damaged 
thereby, you may, if in the exercise of your sound discretion you 
believe it is your duty so to do, in addition to such compensatory 
damages, as you may find plaintiffs are entitled to recover, assess 
such punitive or exemplary damages as are reasonable and just under 
the circumstances of this particular case, the aggregate of said 
compensatory damages, if any, and said exemplary or punitive damages, 
if any, however, not to exceed the amount demanded in plaintiffs’ 
complaint, to wit, $11,100 actual damages and $25,000 punitive damages. 


granted 
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454 [Filed October 17, 1956] 
PLAINTIFFS' INSTRUCTION NO. 6. 

If you believe the plaintiffs’ testimony that the defendant was 
engaged to sell for the plaintiffs the property at 602 U Street, N. W., 
and to turn over to them the proceeds of said sale less deductions for 
a broker's commission, plus the amount of the first trust on said 
property and the balance due on a small F. H. A. note, that in 
violation of said engagement, defendant failed to do so, then you shall 
award to the plaintiffs the reasonable market value of said property, 
less such deductions. In considering what is the reasmable value of 


said premises you may take into account the fact of the sale by the 
defendant shortly after the transactions herein and the sale price in the 
amount of $14,950.00. You are instructed that in determining the 
reasonable value of property the sale price thereof is evidence of the 


highest order. 
Riley vs. D. C. Redevelopment Land Agency, U. S. Appeal D. C. 
(12782 Decided May 17, 1956) 


granted 


456 [Filed October 17, 1956] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 11th day of October, 
1956 before the Court and a jury of good and lawful persons of this 
district, to wit: 


Mrs. Dorothy M. Burke Mrs. EdnaS. Rolston 
Harvey N. Tapscott James B. Waters, Jr. 
Mrs. Fleta M. Ross Lyle E. Sherman 
James M. Brearley Mrs. Nannie V. Dixon 
Mrs. Mary V. Brown Mrs. Jean T. Hardisty 
Lawrence C, Jones Mrs. Cleoda R. Parks 


who, after been duly sworn to well and truly try the issues between 
‘James R. Coates, Marion E. Coates and Margaret E. Brown, plaintiffs, 
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and Sidney J. Brown, Defendant, and after this cause is heard in part, 
Juror #1, Mrs. Dorothy M. Burke is excused by the Court and Alternate 
Juror #1, Thomas D. Riley takes the place of juror #1. After this case 
is heard and given to the jury in charge, they upon their oath say this 
17th day of October, 1956, that they find the issues aforesaid in favor 
of the plaintiffs and thatthe money payable to them by the defendant 
Sidney J. Brown by reason of the premises is the sum of seven thousand 

| and fifty-nine dollars ($7,059.00) compensatory damages, and that the 
> money payable to them by the defendant Sidney J. Brown by reason of 
, the premises is the sum of seventy-five hundred dollars ote 500. 00) 
, punitive damages. Jury polled. 

WHEREFORE, it is adjudged that said plaintiffs recover of the 
said defendant, Sidney J. Brown the sum of seven thousand and fifty- 
nine dollars ($7,059. 00) compensatory damage and that said’ plaintiffs 

’ recover from said defendaht, Sidney J. Brown, the sum of seventy-five 
° hundred dollars ($7500.00) punitive damages, together with costs. 





HARRY M. HULL, CLERK | 


By /s/ Anne W. Lyddane 
Deputy Clerk 


By direction of 
Judge Edward A. Tamm 


. 461 [Filed December 24, 1956] 
NOTICE OF APPEAL 
Notice is hereby given this 24th day of December, 1956, that 
Sidney J. Brown, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered 
> on the 26th day of November, 1956 in favor of James R. Coates, 
Marion E. Coates and Margaret E. Brown against said Sidney J. Brown. 


| /s/ Herman Miller | 
> Attorney for Defendant 


[Certificate of Mailing] aitaky ae Brown | 





20 
[Filed March 14, 1957] 


DEF'S. EXHIBIT 1 


August 29, 1952 


Mrs. Margaret E. Brown, 
Mrs. Marion E. Coates and 
Mr. James R. Coates 

602 U Street, N. W. 
Washington, D. C. 


Dear Mrs. Brown and Mr. and Mrs. Coates: 

I am advised that premises 333 Webster Street, N. W. will be 
vacant on Tuesday, September 2nd, and I should like to arrange an 
appointment for settlement for Thursday, September 4th, at 3:00 P.M. 
on your trade of premises 602 U Street, N. W. for 333 Webster Street, 
N. W. 

Please advise if this is satisfactory and I shall make a definte 
appointment and all necessary arrangements. 

Very truly yours, 


Sidney J. Brown 


DEF'S. EXHIBIT 2 
[Filed March 14, 1957] 
, FIRST NATIONAL REALTY CORPORATION 
xk * 


Washington 5, D.C. 
September 2, 1952 


Mrs. Margaret E. Brown, 
Mrs. Marion E. Coates and 
Mr. James R. Coates 

602 U Street, N. W. 
Washington, D. C. 


Dear Mrs. Brown and Mr. and Mrs. Coates: 

Settlement on your trade of premises 602 U Street, N. W. for 
333 Webster Street, N. W. will be held on Thursday, September 4th 
at 3:00 P.M. | 
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Please come to our office at that time and bring with you your 
monthly payment books as well as all records pertaining to premises 
602 U Street including the latest tax and water bills whether paid or 
unpaid. Also please have approximately $200.00 to cover settlement 


charges. 
Very truly yours, 


/s/ Sidney J. Brown 
SJB:ap 


DEF'S. EXHIBIT 5) 


[Filed March 14, 1957] 
P DEED (35863) 


MARGARET E. BROWN AND MARION E. COATES TO SIDNEY J. 
BROWN AND SARAH BROWN. 


RECEIVED FOR RECORD on the day of 3 ; 
A.D. 19 . at o'clock M., and recorded in Liber No. 9797 
at Folio 484 , one of the Land Records for the District of Columbia, 


and examined by 
/s/ John B. Duncan 
Recorder. 


PLEASE RETURN TO: 
FIRST NATIONAL REALTY CORP. 
1111 Vermont Ave., N. W. 
Washington, D. C. | 
602 "UY" as oe N. W. 
THIS DEED : 
Made this 4th day of September in the year one funnel nine hundred 
and fifty-two , by and between MARGARET E. BROWN AND 
MARION E. COATES parties of the first part, and SIDNEY J. 
BROWN AND SARAH BROWN, his Wife parties of the second part: 
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WITNESSETH, that in consideration of TEN and 00/100--Dollars 
the parties of the first part do hereby grant unto the parties of the 
second part, in fee simple as tenants by the entirety , all that piece 
or parcel of land, together with the improvements, rights, privileges 
and appurtenances to the same belonging, situate in the District of 
Columbia, described as follows, to wit: 

All of Lot numbered Thirty-four (34) in the E. M. Gillett and L. F. 
Randolph, Jr's subdivision of lots in Block numbered One (1) "Le Droit 
Park", as per plat recorded in Liber County 7 at folio 113 in the Office 
of the Surveyor for the District of Columbia, except the South four (4) 
foot by the full width thereof. 

Said lot being known for purposes of assessment and taxation as Lot 
numbered Eight Hundred Eleven (811) in Square numbered Thirty 
Hundred Ninety-two (3092). 

AND the said parties of the first part covenant that they will 
warrant specially the property hereby conveyed; and that they will 
execute such further assurances of said land as may be requisite. 

WITNESS their hands and seals the day and year hereinbefore 
written. 

In Presence Of 
/s/ Milton A. Mandel /s/ Margaret E. Brown [Seal] 


/s/ Marion E. Coates ([Seal] 
[JURAT.] 


DEF'S. EXHIBIT 14 
[Filed March 14, 1957] 
EXCHANGE CONTRACT 
THIS AGREEMENT, Made and entered into this 6th day of August 
A.D. 1952, by and between Sidney J. Brown party of the first part, and 
Margaret E. Brown, Marion E. Coates and James R. Coates parties of 
the second part. , 
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WHEREAS, the said parties hereto of the first and second part 
have mutually agreed to exchange their respective properties hereinafter 
more particularly described, upon the terms and conditions hereinafter 
set forth. | 
NOW, THEREFORE, THIS AGREEMENT, WITNESSETE, That 
for and in consideration of the sum of Five Dollars, cash in hand paid 
by each to the other, the said parties hereto of the first and second 
parts do hereby mutually promise and agree to and with each other as 
follows, to wit: ) , | 

1. That the said party of the first part shall convey, or cause to 
be conveyed, unto the said parties of the second part, by deed with 
special warranty, all that parcel of land situate in the District of 
Columbia, with the improvements thereon known as 333 Webster Street, 
N. W. Lot 73, Sq. 3309. Party of first part agrees to paper 3 rooms. 


subject to the following deeds of trust which the said parties ! of the 


second part hereby assumes and agrees to pay Trusts totaling $14, 450 
payable $122 per month including principal and interest on all trusts 
until all trusts are paid. Trusts to be divided as follows: 1st trust, 
highest amount obtainable, not less than $9000, interest rate not 
exceeding 5 1/2%: 2nd trust, balance a $10 per $1000, 6% interest. 

2. That the said parties of the second part shall convey or 
cause to be conveyed, unto the Said party of the first part by deed 
with special warranty, all that parcel of land situate in the District of 
Columbia, with the improvements thereon known as: 602 U Street, N.W., 
Lot 811, Sq. 3092. 


subject to the following deeds of trust of record which the said party . 
of the first part hereby assumes and agrees to pay Ist trust not exceed 
approximately $57 50 at $65 per mo. Parties of 2nd part to continue to ° 


carry FHA note on premises 602 U Street, N. W. } 
* * * * * * * * * * * * * * * * 
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5. That the title to each property shall be good of record and 
in fact, subject only to covenants, of record and encumbrances herein 
mentioned, if any. Should either title, upon examination, be found 
defective, this agreement shall, at the option of the vendee of such 
property, be and become null and void, but neither party hereto shall 
be liable to the other for any damage by reason of such defective title, 
and they hereby accordingly release each other from any such liability. 

6. That rents, taxes, insurance, water rents and interest shall 
be paid or adjusted to date of transfer. Taxes shall be adjusted in 
accordance with certificate of taxes issued by the Collector of Taxes of 
the District of Columbia, except that all special improvements completed 
prior to the date hereof, whether or not assessment therefor is now 
levied, shall be paid for or proper allowance made therefor, by the 
respective vendors at the date of transfer. 

7. That the examination of title, conveyancing, recording, notary 
fees and revenue stamps on deeds and notes shall be at the cost of the 
respective vendees. 

8. That this agreement shall be consummated simultaneously 
and within 45 days or as soon as possession is available of 333 Webster 
St., N. W., from the date hereof; it being agreed that the same shall 
be binding upon and extend for the benefit of the parties hereto and each 
of them, their and each of their heirs, personal representatives, 
successors and assigns. 

9. That NO AGENT is acting in the premises as agent for all of 
the parties hereto and with the full knowledge and consent of all of the 
said parties hereto, and shall be paid a commission for their services 
the sum of NONE Dollars, by said part of the first part, and shall 
also be paid as commission for their services the sum of NONE Dollars 
by said part of the second part. 

10. This contract, made in triplicate, when ratified by the 
parties of the first and second part, contains the final and entire 
agreement between them and they shall not be bound by any terms, 
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conditions, statements or representations, oral or written, not 
herein contained. | 
Parties of 2nd part may take refrigerator from 602 U Street, N. W. 
if refrigerator is taken from 333 Webster St., N. W. : 
WITNESS our hands on the day and the year first hereinabove 
written. Executed in triplicate. 


/s/ Sidney J. Brown 
/s/ Margaret E. Brown | 
/s/ Marion E. Coates 
/s/ James R. Coates 


In presence of 


DEF'S. EXHIBIT 17 
[ Filed March 14, 1957] ! 
October 2, 1952 


Mr. and Mrs. James Coates 
333 Webster Street, N. W. 
Washington, D. C. | 

Re: 602 You laa N. W. 


Dear Mr. and Mrs. Coates: 

We have received a water bill of $1.98 for excess water used prior 
to the purchase from you of premises 602 You Street, N. W. The period 
covered is April 30 to September 4, 1952, inclusive. ! 

Please send us your check or bring in this amount to our office. 

With best wishes, 
Sincerely yours, 
Milton A. Mandel 


MAM:ap 








-a 


PLAINTIFF'S EXHIBIT 2 


| Case No. 
Margaret E. Brown, Marion E. Date 9/4/52, 
Coates and James R. Coates - Address 333 Webster St., N.W. 
Block ——— 
In the Matter of Trade, Lot 73 & 811 Square 3309 & 3092 








Equity in premises 602 U St., N.W. 


plus Trusts totalling 
* x * *x * 
Conveyancing 
Appraisal Fee 


First Deed of Trust 
Eastern Bldg. Assn. 


Interest 

Insurance $9000 Fire & EC 5 yrs 
Second Trust 

x * * xk * 
Insurance $5500 Fire & EC 3 yrs 
Water Rent No adjustment 


14, 450r- 
7.50 
5.00 
9,000. 00 
47.25 
5,450.00 
17.88 


333 Webster Taxes Pd to 12/31/52@$132. 00 yr. 42.94 


* cs * a « 


602 U St Taxes for 6/30/52 to date@ 73.00 
m * * * cd 
Examination of Title 
Tax Certificate and Report 
Conveyancing 
Recording 
Noting conveyances 
Notary fee 
Settlement fee 
Revenue Stamps 
x cd * 
Balance due 


No responsibility is assumed by this company as to correctness of 
information fumished as to principal, interest, insurance and escrow 


% * 


yr. 14.76. 


60. 50, 
2.00: 
22. 50. 


} 270. 23 
4,720.23 14,720.33 


funds on 7 var water rent; taxes or assessments except as reported on the tax ce 
8 


rfficate. 
ates, Margaret E. Brown 


Approved: James R. Coates, Marion E. Co 
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EXCERPTS OF PROCEEDINGS 
Washington, D. C. 
Thursday, October 11, 1956 
The above entitled cause came on for trial at 1:45 o'clock p, m., 
on Thursday, October 11, 1956, in the United States District Court for 
the District of Columbia, in the Court House at Washington, D. C. 
BEFORE: 
HONORABLE EDWARD A. TAMM, Judge of the United States 
District Court for the District of Columbia, and a jury. 


* * * * * 
MARION E. COATES 
* * * * * 


DIRECT EXAMINATION 
BY MR. COLLINS: 

Q. * * * State your name. A. Marion E. Coates. 

Q. And where do you live? A. 333 Webster Street, Northwest. 

Q. And what is your occupation? A. Typist. 

Q. Where do you work? A. General Accounting Office. 

Q. Are you the wife of James R.Coates? A. Yes. 

* * x * x 

Q. Now, were you in 1952 one of the owners of premises 602 U 
Street, Northwest? A. Yes. 

Q. And did you at that time decide to sell the property? A. Yes. 

Q. Now, when you and the other owner decided to sell, would you 
tell us what you did? A. I looked at the ads in the newspaper, and I 
saw that the First National Realty Company had a lot of ads, and I 
decided to call them. 

Q. And had you ever had any previous dealings with the First 
National Realty Company? A. No. 

 * * * * * 

Q. Well, allright. What was said when you called? A. I 
called and I talked with someone at the First National Realty Company, 
and I told them I was interested in selling 602 U Street, Northwest, and 
I asked if they could send someone out to look at that house. 
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Q. Did someone come out? A. Mr. Bojan came out. : 

cs * * * * 

Q. When Mr. Bojan came, to whom did he talk? A. He talked 
with me. | 

* * * * * 

Q. Now, when was it, approximately, that you made this call 
and when did Mr. Bojan come to see you? A. It was either the last 
part of June, 1952 or the first part of July. | 

* * % * * 

A. He said that he was a salesman from the First National Realty 
Company, and he had come out to look at the house thatI had spoken | 
about on the telephone, that I had told him I was interested in selling. 

Q. Now, Mr. Bojan at that time, what did he dq? A. , He looked 
through--I showed him the house, and he went through all the rooms, 
and he asked me if I had heard what the houses were selling for in that 
neighborhood and I told him that I heard that they were selling for 
between $14, 000 and $15, 000. 

Q. Did he express any-what did he say, when you said 1 that, if 
anything? A. Well, he said that he would have to go back to the office 


and discuss it with Mr. Brown, his broker. | 
* * * * | * 


Q. Now, did you have any other conversation with Mr. Bojan 
before he left? A. Yes. ! 


Mr. Bojan said since I was interested in selling this u Street 
house, that would I like to look at something else, because I had to have 
some place to live, and I told him I would look, but I didn't have any 
money. I would have to depend on the money from the sale of the U 
Street house to get something else. 

* * * * a 

A. He asked me if I wanted to, and I told him, yes, and he took 
me out. 
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Then we went up on Webster Street, and he showed me 331 
Webster Street, Northwest, and I didn't like that so much. 

So the house 333 had a sign on it, but it wasn't First National. 

* m * a XK * x 

Q. Well, now, will you tell us what transpired up on Webster 
Street, 331 Webster, after you saw that? A. Well, I looked at that. 

It was empty, and I looked over at 333 from the back, and I said I liked 
the looks of that better. 

Q. And did that 333 have anything to indicate that it was for sale? 
A. Yes, it had a sign on it. 

Q. Do you recall if that was the First National Realty Sign, or 
some other? A. It was another sign. 

Q. Do you recall what other sign it was? A. No, I don't. 

Q. Now, did you have any discussion at that time with Mr. Bojan 
about 333? A. Yes. Mr. Bojan said that I could not see 333 that day 
because he would have to go back to the office and tell Mr. Brown, his 
broker, that I would be interested, and he would have to make 
arrangements for me to see it through the people, whatever people 

that had it at that time, but it was another company. 

Q. Did you see 333 that day any on the inside? A. No. 

Q. Did you see it at alater date? A. Yes. 

Q. Who took you to see it? A. Mr. Bojan. 

Q. And on that occasion when you went with Mr. Bojan, who else-- 
who was present, that is, were you and Mr. Bojan present or was any- 
body else present? A. That is all. 

Q. And will you tell us what conversation you had with Mr. Bojan 
at that time? Do you recall? A. Well, Mr. Bojan took me up and 
showed me the 333 Webster Street house, and I went through it, and I 
asked him what the price was, and he said he didn't quote prices. He 
had to discuss the price with Mr. Brown, his broker. 

Q. And now do you recall at any time--by the way, can you tell 


us approximately when it was that you saw 333 Webster Street? 
cd x x x * * * 





A. It was a few days after I saw 331. It was a few days after. 
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* * * * ls 

Q. Now, did you have any further contact with Mr. Bohan or 
with the First National Real Estate Company between the time you saw 
333--well, after you saw 333, did you have any conversation or any 
discussion thereafter with anybody of the First National si ta Company 
about it? A, Yes. 

Q. Will you tell us what that was? A. I called the office and I 
asked about the progress of the sale of the 602 U Street house because 
I knew I could not get another house until it was sold. ! 

* * * * # 

Q. Now, when you inquired of Mr. Bojan about the sale of the 
U Street property, what, if anything, were you told by him? A. Well, 
he said they were still trying to sell it; that Mr. Brown would take 

care of that. 

Q. Do you recall going to the First National Realty Company in 
August, 1952 in regard to this Webster Street property? A. Yes. 

Q. And do you recall approximately what time of the month it 
was? A, I think it was around August 6th. 

Q. And who was with you at that time? A. My mother, my 
husband and myself. 

Q. Now, what was your purpose in going to Mr. ae office 
at the First National Realty Company office at that time? A. To find 
out about the Webster Street house and the U Street house. | 

Q. Now, when you went there whom did you see at the First 
National Realty Company? A, Mr. Brown and Mr. cat and some 
clerks that were working there. 


* * * x 3 


12 Q. Now, will you tell us what transpired when you got there ? 
A. Mr. Brown had this contract sheet all made out. It was already 
typed when we got there, and he had several copies, and he left my 


mother and husband and I look. 
* * 
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THE WITNESS: When we got there to the office, Mr. Brown had 
several contracts. They were already typed, and he allowed my 
mother and husband and I to look at them. 

When my husband and I were going over them, we did not under- 
stand -- 

MR. MILLER: I object to that, if your Honor please. That 
is a self-serving declaration. 

THE COURT: I think it is a proper statement. Go ahead. 

THE WITNESS: We didn't undertand the contract. Sol 
discussed with my husband, if he didn't think that we should have a 
lawyer, and Mr. Brown spoke up and said that he was a broker and a 
lawyer, and he would explain everything to us, and he would take care 
of the situation, and we didn't have anything to worry about. 

BY MR. COLLINS: 

Q. Now, had there been any discussion between you and Mr. 
Brown or anybody from the First National Realty Company with regard 

to the terms of that contract which was presented to you prior to 
that time, prior to the time you went to the office? 

* 5 % * 

A. No. 

Q. Now, will you tell us after Mr. Brown said that he was a 
broker and a lawyer, will you tell us what happened next on that 
occasion? A. Well, he explained that we were taking over the Webster 
Street house. 

Then I asked him about the U Street and he said if we sign for 
him to take over the Webster Street house, that would enable him to 
sell the U Street house, and then we could get our money. 

Q. Was there any discussion at that time about the price of the 
Webster Street property? A. Yes. 

Q. What was it? A. $14, 250. 

Q. Who mentioned that price? A. Mr. Brown, and we owed 
$5750 on the U Street house, and that was to be deducted from the 
$14, 450, and his commission was to be taken out, and we owed a small 
FHA note of $300. 








* 
BY MR. COLLINS: 
Q. Now, I show you what has been marked siaintiteis s “exhibit 1 
and ask you if you can state what that is? A. Well, that is a contract 


that we signed. 
Q. When? A. August 6, 1952. 
* * * 
BY MR. COLLINS: 

Q. Now, did there come a time later on when you had a settle- 
ment on this Webster Street property? A. Yes. 

Q. And where was that settlement held? A. That was held in 
Mr. Brown's office on Vermont Avenue. ! . 

Q. And prior to the settlement was there any a oem with 
Mr. Brown about where the settlement was to be held? AL Yes. On 

the day the contract was signed, we asked Mr. Brown where the 
settlement would be held; and in the meantime we had called, and he 
called us, and I think there was a letter that he sent us and told us that 
he would not have the settlement at the Title Company, but it would be 
at his office. 

Q. Well, now, when you stated that the day the contract was 
signed that there was a discussion about settlement, what was the dis- 
cussion at that time as to where the settlement would be? A Well, I 
think Mr. Brown stated that we would have to come back. | 

Q. To his office for settlement? A. He would notify us. In 
the meantime, I think the question was asked, I think it was asked by 
my husband, if the settlement would be at the title company. 

Q. Well, the settlement, I believe you stated, was actaally in 
Mr. Brown's office? A. Yes. 

Q. And who was present at that time? A. Mrs. Brown, Mr. 
Coates, myself, Mr. Bojan, Mr. Brown, and a notary public. 


Q. Now, do you know when it was that that settlem ent was had? 
* * * * : * 
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16 A. September 4. 


Q. Will you tell us what happened on that occasion? A, Well, 
we went to Mr. Brown's office, and if I remember, I think the settle- 
ment sheets were yellow or either white. I know they were long. They 
had lines on the paper, and they were also prepared when we got there, 
too. 

Q. Was there any discussion about the settlement at that time, 
about the terms of settlement? A. Yes, there was quite a discussion. 

Q. Will you tell us what it was? A, Well, we were still asking 
him the same question about the U Street house. 

Q. What did you ask about it? A. We still didn't understand, 
wanted to know if it had been sold, and how we were going to pay for 
the Webster Street House, and we were told the same thing, the same 
as we were the day of the contract, that we were taking over the Webster 
Street house for $14, 450, and that the U Street house would be sold, and 
the $5750 would be deducted from that, and the FHA note and Mr. Brown's 





fee. 
Then we would get our cash and that cash would go into the 
Webster Street house. 
* a ae * * 
17 BY MR. COLLINS: 


Q. I show you what has been marked plaintiff's exhibit 2 for 
identification, and'ask you if you can state what that is? A. This is the 


settlement sheet. < 
* * * * * a 

BY MR. COLLINS: * 

Q. Now, did you look at that settlement sheet at that time ? 7 

A. Yes. yi 
Q. Did you understand by looking at it what the various figures 
meant? A. No. 4 
MR. MILLER: If your Honor please, I object; a self-serving <4 
declaration. s 


THE COURT: I think the question is a proper one. 
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The objection is overruled. 
THE WITNESS: No, I didn't understand all the figures on 
the settlement sheet. 
BY MR. COLLINS: 

Q. Did you make any inquiry of anybody as to the vist ite of 
these various items? A, Yes, we asked Mr. Brown to explain because 
he said he was our lawyer and he was representing us as a lawyer and 
a broker. 

* * 

BY MR. COLLINS: 

Q. Now, did you ever receive any cash out of the U Street 
property? A. No. | 

Q. Did you ever after the settlement on September 4th make any 
further inquiry of anyone, either Mr. Brown or anybody else at the 
First National Realty Company as to the matter of the U Street property? 
A, Yes. 


* * * & 3 * 


Q. Now, did you after the settlement on September 4, learn 
about the sale of the U street property? A. Yes. : 

Q. Will you tell us how you learned of that fact? A. I learned 
of it because the next day after the settlement, the lady that had bought 


602 U Street came to the house to find out about the Venetian blinds. 
* * * x ok 


BY MR. COLLINS: 
Q. Don't say what she said. 
Did you have a conversation with her at that time? A Yes. 
Q. Now, did you thereafter talk to Mr. Brown, after talking to 
this lady? Did you later on talk to Mr. Brown? A. Yes. | 
Q. Will you tell us what the subject of the conversation was ? 
* * * * i o* 


A. I knew he had sold U Street. 
* * * 





er 
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I asked Mr. Brown when we were going to get the cash on the 


sale of the U Street house. 

eg * * cs * 

Now, did you have a conversation with him about the fact as to 
whether or not he had sold it, U Street? A. Yes, I knew he had. 

Q. What did you say tohim? A. I told him since he had sold 
the U Street house, when do we get our cash. 

And Mr. Brown said that there was no cash; what did I want, 
blood ? 

Q. Now, when you were dealing with Mr. Brown and the First 
National Realty Company, did you know that Mr. Brown was not a duly 
licensed real estate broker? A. No, I didn't. 

* * ote * x 

MR. MILLER: I object to the question, your Honor. 

I would like to approach the Bench. 

THE COURT: You may. 

(Thereupon counsel approached the Bench and the following 
occurred:) 

MR. MILLER: They have continued to persist in this and con- 
tinued to ask the same questions, which is prejudicial, for the purpose 
of putting the defendant in a bad light, and I move for a mistrial at this 
time because it is obvious they are creating that situation to discredit 
the defendant in connnection with whether he was licensed at the time. 

There is no basis, as I see it, which would show any damage by 
reason of the fact that he was or was not a licensed broker. 

Being a licensed broker is between the District of Columbia and 
him, and under those circumstances when he made this deal, if he 
didn't go through with the deal, that is where the claim for damages is, 
rather than whether he is a licensed broker or not. 

* Ey sd xe * 

MR. COLLINS: Well, your Honor, the facts will show that this 
man's license had been suspended. We will show that at that time 
this transaction was a subterfuge because of the fact that he could not 
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35 
sell property in the conventional way. 

We will show that these people would not have dealt with them if 
she had known of that, and it all goes to the question of the contention 
that he was not acting as agent and we contend that he was. _ 

This is the type of contract that was merely in order to get 
around the provisions of the licensing statute with regard to brokers. 

* * * * * 

MR. MILLER: There has been no complaint here or claim that 
at the time she had relied on the fact that he was or was not | a real 
estate broker. : 

She said she called up--saw his ad, and as a result of that, she 
called up and asked somebody to come out, and there has been nothing 
said about reliance upon that item or any claim for damage by reason 
of that fact. : 

THE COURT: I do not see how you contend that this is } material 
to your case. 

What do you say as to the materiality of the ERaO whether he 
was or was not licensed? 

What does that have to do with fraud? 

MR. COLLINS: The materiality is this: He represented at the 
time of the settlement--at the time of the entry into the contract on 
August 6 and at the time of settlement on September 4th that he was a 
broker and a lawyer, and this gave them the assurance that they could 
rely on him and did rely on him, to their detriment, by not going out 
and getting themselves some person to represent them, and it goes to 
our contention that in fact--although the papers are drawn difterently-- 


in fact, he was acting as their agent and broker. ! 
* * * * ok 


MR. MILLER: Their contention, your Honor, is fraud. The 
fact is that they entered into a contract, which calls for an exchange of 
property; when, in fact, it turned out they didn't exchange, that he took 
their property, which they said they didn't know about. | 
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Her testimony was she didn't understand the contract, and he 


attempted to explain it, stating that she was going to get the Webster 
Street property, and that he would later sell U Street, and when it was 
sold, he would deduct the first trust, the FHA note, and the commission, 
and give the balance to her, and I don't see how it has any relationship 
in establishing that fact whether he was or was not a real estate broker, 
24 or that she is damaged by that fact. 

If the contract had been fulfilled, as she testified, the fact that 

he was or was not a broker would not make any difference one way or 


the other. 
THE COURT: I believe I must overrule the objection. 
* * a * % 


THE COURT: Answer the question. 
THE WITNESS: No, I didn't. 
* ™e * * 5 
BY MR. COLLINS: 
Q. Had you been told that Mr. Brown was a broker? A. Mr. 
Brown stated himself that he was a broker. 
Q. Did that fact have any bearing on your reliance on Mr. Brown? 
MR. MILLER: I object. 
THE WITNESS: Yes. 
THE COURT: Just a minute. 
a * x * * 
25 MR. MILLER: It would be a self-serving mental process so far 
as she is concerned, not made known to anybody, and we have no way of 
refuting it, one way or the other. 


THE COURT: The objection is overruled. 
ae * * * * 


The witness has answered the question, yes. She answered 
while Mr. Miller was objecting. 
* * * * * 
CROSS-EXAMINATION 
BY MR. MILLER: 
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Q. Now, Mrs. Coates, you told us that you are a tpist employed 
at the General Accounting Office? A. Yes, sir. 

Q. How long have you been atypist? A. Oh, about a year. 

Q. And has that always been with the General Accounting Office ? 
A. No. ! 
Q. When you say you have been a typist with the General 

Accounting Office for a year, does that mean from this date 
prior for one year? A. That is with the General Acounting Offices 


yes, sir. 
Q. Well, what were you doing in 1952? : 
* * * * oe 
A. I was working for the Census. 
Q. What was your position there? A, Clerk. 
Q. What grade were you? A, What what? 
Q. What grade were you? A, Three. 
Q. What were your duties as a clerk in the Census Bureau? 


A. Oh, mostly using adding machines. 
* * * * rr 


Q. Adding up the figures of the census, you mean? A, Some 
various things; yes. | 

Q. You got your information from reports from the field? A. 
Whatever was given to me; yes. | 

Q. What else did you do beside operating adding machines ? A. 


Well, that was all at that time. 


* * * * : 3 
Q. How long had you been doing that in 1952? : 


ae * * x ! x 

A. I think I did that for about a year. : 

Q. You also did this same work in 1951? A. 19512, 1 think I 
was punching cards, if I remember correctly. 

Q. What type of cards? A. Punch cards for = —— in 
various fields, you know, on the card. 

Q. In the Censfs Bureau? A. Yes. 


38 
Q. How long had you done that? A. For several years. 


Q. Three years, two years? A. Oh, I did that for about ten 


Q. Ten years? A. Yes. 
Q. Where were you employed prior to that? A. With the Census 


Q. How long were you with the Census altogether? A. 12-1/2 


Q. Now, you attended local schools here? A. Yes. 
28 Q. And you graduated from high school, didn't you? A. Yes. 
Q. And you can read and write the English language? A. Yes. 
Did you ever take any other languages? A. I didn't under- 


© & 


stand you. 

Q. Did you take any other languages other than English? A. Yes; 
in school I did. 

Q. Did you take any other courses, other than going through high 
school? A. Typing. 

* 5 me * * 

Q. At business college? A. At Cardoza High School. 

Q. You took that during your high school curriculum; is that 
right? A. No; I went there a year after. 

Q. Did you go to any other schools? A. No. 

Q. Now, you lived at the U Street property, how long? A. All 
my life until '52. 

* Sd ae * * 

29 Q. And you got the property from your father? A. Yes. 

Q. You had put a loan on that property prior to 1952, had you not? 
A. Yes. 

Q. What building association was it with? A. Equitable. 

Q. You got the loan; did you not? A. My mother and I. 

Q. You both went to the Equitable and applied for the loan? A, Yes. 

Q. How did you know about the Equitable? A. Because that is 
where we were paying. 
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What do you mean now? 


That is where my father had the house originally. 

Q. When did you refinance the property prior to 1952? A I 
don't know, Mr. Miller. | 

Q. One year, two years? A. I don't have a record. ! 

Q. In refinancing it, you went to the Title Company to sign papers 
or the Building Association? A. The Building Association. | 

Q. And you signed a deed of trust there, did you not? A. Yes. 

ae * od * * 

Q. You signed a note there, did you not? A. Yes. 2 

Q. Now, did you ever sign any other kinds of contracts involving 
real estate? A. No. 

Q. Did you ever sign any contract to buy acar, an sain 
A. No, I haven't. : 

me * ak * * 

Q. How did you know the First National Realty Company was 
going to sell houses? A, Because the paper said so; eating and 


buying homes. | 
* * * * me 


Q. How is it that you are so sure that there wasn't anything 
about trade in the ad, but you are sure there was something about a 


sale? A. Well, I know what was in my mind; that I wanted to sell the 
house. ! 

& x * * * 

Q. Now, when Mr. Bojan came over to see you that day, he told 
you he was from the First National Realty Corporation, that he was a 
salesman? A. Yes. 

Q. Do you know whether he actually was or was not a salesman? 
A. He had a card. 

Q. And you told him that you wanted to sell your house ? A. Yes. 

Q. Did you discuss at that same time before he left about buying 
a house somewhere else? A. Yes. 
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34 Q. Did you discuss as to how you were going to work this? You 
told him you had no money? A. I never said I didn't have any money, 
Mr. -Miller. 


Q. You never told him that you didn't have any money to buy a 
house? A. No, because I knew something should be gotten from the 
You Street house, some money. 

* * * * * 

35 Q. You didn't have any money to put down on a deposit to buy a 
house? A. No, but in my mind was the sale, that some money, cash, 
could be gotten out of the You Street house, and that is where the money 
was coming from. 

Now, I didn't have any cash money. 

Q. Well, if you didn't sell your You Street house, you couldn't 
buy another house and put a cash deposit on it? 


* * * * #* 
THE WITNESS: That is right. 
* * * * * 


Q. Now, did you ask him how much the You Street property 
would sell for? A. Yes. 

Q. How much did you tell him you wanted to sell itfor? A. 

Well, when he asked how much the houses were selling for in the 

36 neighborhood, I told him between fourteen and fifteen thousand, 
I had heard, that is what they were selling for; and I said that I would 
like to get the same thing, and he said -- 

* + ; * * * 

Q. Why was it necessary to get Mr. Brown to find out what he 
would sell it for? A. Because Mr. Bojan said that Mr. Brown was a 
broker, and he quoted all the prices. 

Q. Why was it necessary for Mr. Brown to quote a price when 
this was your property and you were selling it? A. I told him what I 
wanted, what they were getting, between $14, 000 and $15, 000. 

Q. And he had to get Mr. Brown's appraisal on it before he would 
take the listing? A. He said Mr. Brown will come out and take a look 
at it. ; ‘ E: 
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Q. Isn't it a fact that the reason he said that was that you wanted 


to trade the house, and he could not tell you what Mr. Brown would 
allow for the You street house until Mr. Brown saw it? A. No. 

Q. Did he ask you to sign any kind of paper giving him the 
authority to sell your property? A. No, he didn't. 

* * * * * 

Q. Now, did you tell him how many trusts were on the ‘eile 
A. He asked how much I owed on the property. 

Q. Did you tell him how much you paid a month? A, Yes. 

Q. Now, wasn't it the same day that he took you out to ook at 
other property ? 

* 

A. Yes. ! 

co cs co ae - 

Q. And was it on that day he showed you the Webster Street 
property? A. He showed me 331 Webster. 


* a * * : * 
Q. You didn’ t like 331 Webster Street -- A. No, that was not 
my reason. The reason was that 333, the porches were enclosed, and 


that would give us more space. That would give us two rooms. 

Q. Do you know whose signs were on the property at 333 Webster 
Street? A. I don't remember. 

Q. Was there more than one sign? A. I don't — 

Q. Was the property actually occupied? A. Yes. ! 

Q. Did you try to get in on that first visit? A. No. 

Q. Mr. Bojan told you that he would have to see Mr. Brown to 
arrange for you to inspect the property? 2 

* cd * 

A. Yes. 

Q. He told you, didn't he, that Mr. Brown didn't own n that 
property? A. No, he didn't. 

Q. He didn't tell you what price was on that property, did he? 
A. No. 
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How soon afterwards did you then inspect 333 Webster Street? 
A few days. 
Your husband went with you? A. No. 
You went with your mother? A. No. 
Yourself? A, And Mr. Bojan. 
You didnt learn the price of 333 Webster Street on that 
visit, did you? A. No, I didn't. | 

Q. You told him you liked that property? A. Yes. 

Q. Andif hecould get it, that you would buy it? A. Mr. Bojan 
said Mr. Brown would have to see it. 

Q. Mr. Bohan would have to do what? A. Mr. Bojan said he 
would have to see Mr. Brown about getting it, or about it. 

Q. But he didn't tell you what the price was? A. No. 

Q. He didn't tell you anything about any terms of payment, 
either, did he? A, No. 

Q. But you still were interested in that property? A. Yes. 

Q. And he was to speak to Mr. Brown? A. Yes. 

Q. What was he going to speak to Mr. Brown about? A. Because 
Mr. Brown was his broker, and he said he didn't quote prices; Mr. 
Brown quoted all prices. 

Q. What was Mr. Brown going to do beside quote the price? 

A. I don't know. 

Q. Isn't it a fact that you were going to have Mr. Brown acquire 
that property so he could use it in exchange for You Street? A. I don't 
know about that. I was never told. 

Q. Did you discuss it? A, I was never told. 

Q. Then you didn't discuss it? A. No. 

Q. How soon after that inspection you made of 333 Webster did 
you next hear from Mr. Brown or Mr. Bojan? A, Well, I called the 
office. 

Q. The question is: How soon did you hear from them? A. I 
don't remember. 


©OHOOPo 
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Q. Was it a week or a day or a month, or two months ? A. Do 
you mean how soon I heard? You mean, did they contact me; is that 


what you mean? 

Q. Yes, ma'am. A. No; Iwas making the contact. : 

Q. You called them how soon after? A. A few days because I 

was still trying to find out about the sale of the You Street house, 
the progress. 

Q. Who did you speak to? A, I think on one occasion I spoke 
with Mr. Bojan. 

Q. On the first occasion? A. Well, I could not say because I 
know I talked with one or two of the clerks that worked there. 

Q. Over a period of how many days did you keep calling them ? 
A. I called several times. 

Q. How long a period, a month? A. Well, yes. 

Q. How many times did you call them in the month? A. I 
couldn't say. | 

Q. More than once? A. Oh, yes. 

Q. More than three times? A, Many times. : 

Q. When you say many times, as many as 20 times ? A, No. 
I know I was constantly calling; that is all I can say. : 

Q. And during that time you did speak to Mr. Bo saat: sometimes ? 
A. Yes. 

Q. What did you ask him? A. About the progress of the sale of 

the You Street house. 

Q. And what did he say? A. He said they were working on it. 

Q. And you never saw Mr. Brown until you came into his office 
on August 6? A, That is right. 

Q. Did the First National Realty Corporation put a "For Sale” 
sign in front of your house before you went up there on August 6? A. No. 

Q. Did you see your property being advertised in the papers up 
until August 6, 1952? A, I didn't look. 

Q. Did Mr. Bojan or anybody else from the First National 
Realty Corporation bring any prospects to your house before you came 





45 


46 


47 


44 
into the office on August 6, 1952? A. Well, I don't know. I wasn't home 


all the time, my mother was there sometimes. 

Q. As far as youknow? A. As far as I know, he didn't. 

* a * x * 

Q. Your mother is home all the time? A. Yes. 

Q. Did you learn from her whether anybody was there during your 
absence? A. No. 

Q. She never told you anybody came? A. No. 

Q. Now, when you came to the office on August 6, you came as a 
result of a telephone call? A. On August 6? 

Q. Yes, ma'am. A. I think so. 

Q. Now, you knew you were going to be there to sign a contract, 
didn't you? A, I knew we were going to discuss about the house. 

Q. You knew you were going to sign a contract; didn't you? A. 
No, I didn't know that. 

Q. Well, why did you bring your mother with you? A. If I knew, 
the letter would be--I don't remember whether it was a letter or a 
telephone call. 

Q. If you are going to discuss only the contract, why did you bring 
your mother? A. Well, we were told -- all of us were told to come. 

* * * * bd 

Q. Your husband, Mr. Coates, was employed, wasn't he? A, Yes. 

Q. Where was he employed? A. In '52? 

Q. Yes, ma'am. A. Federal Housing, I think. 

IC * xe a xe 

Q. You want us to understand that you and your mother and your 
husband went up there to informally discuss a contract? 

x * * * * 

THE WITNESS: Well, as far as I can remember. 

BY MR. MILLER: 

Q. Isn't it a fact that Mr. Bojan had told you that Mr. Brown had 
now completed his negotiations to acquire Webster Street and he was 
already to complete this contract with you for the exchange of your 
property? A. No, Mr. Bojan had not told me that. 
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Q. Did Mr. Brown call you and tell you that? A. If he called, 


he didn't tell us about acquiring the property, the way you are saying it. 
In other words, in the terms you are using, Mr. Miller. : 
Q. When you got there you have told us that the papers were al- 
ready fixed up? A. Yes. 
Q. How many papers did you see there? A, There were three 
or four. ! 
Q. Where did you come to when you first came in the ottice 7 
A. What do you mean, where did I come? ! 
I think that there was two rooms. I believe we went into one, 
and I think Mr. Brown had a private office, and we went a ta a 
larger one into a small one. 
Q. Was it on the first floor or the secondfloor? A. First floor. 
Q. And you were all immediately ushered into his office ? A. Yes. 
Q. And you sat down at his desk? A. I sat down at his desk? 
Q. In front of his desk? A. Well, I mean, he was here. We 
were on this side. : 
Q. You all sat around the desk? A. Yes. 
Q. And he immediately gave you the papers and said, sign them; 
is that the idea? A. No. He handed us the papers and we looked at 
them. 


Q. Did he explain to you what trust was on your You Street, and 
what trusts were being placed on Webster Street, and that the equities 
would balance out, and you would be the owner of Webster Street, 
giving him You Street? A. No. 

Q. Didn't explain any of that? A. He didn't explain that in the 
way that you are stating it, Mr. Miller. 

Q. Before he gave you the papers to sign, did he tell you what 
the transaction was? A, After my husband and I started asking 
questions. | 

Q. In other words, when you came there, he didn't t tell you what 
the deal was, he just gave you papers and said, sign, and you asked 
questions? A. No, he didn't say, sign. 
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He laid them down, and we looked at them, and then we started 


asking questions. 

Q. What question did your husband ask? 

* ue * * x 

A. My husband--well, I think I asked my husband, I said, "T 
don't understand this contract, " and I asked him if he didn't think we 
should have a lawyer. 

Q. You asked who? A. My husband, Mr. Coates. 

And that is when Mr. Brown stated that he was a broker and a 
lawyer, and he would explain everything, and we didn't have anything 
to worry about, that he would take care of it. 

Q. Your husband had previously held a real estate salesman's 
license, hadn'the? A. Yes. 

Q. For two periods of time? A. Yes. 

Q. With the James D. Scott Company up on Florida Avenue ? 

A. Yes. 

Q. Now, after Mr. Brown said that he was a lawyer and he was 
a broker, you signed the papers? A. Well, after we discussd the -- 
after he told us that we were acquiring the Webster Street house, the 
333 Webster Street house for $14,450, and after we had filed that, that 
would give Mr. Brown, he said, he would be able to sell the You Street 
house; and the amount that we owed would be deducted from the price 
that he could get, and he said he would try to get the highest price, 
between $14, 000 and $15, 000, and he would take out what we owed, his 
commission, and the small FHA note, and the balance was to go on the 
333 Webster Street house. 

Q. How much commission did he say he was charging you? A. 
I don't remember. He just said the commission. 

Q. How much were you selling your house for? A, Between 
fourteen and fifteen thousand. He said he would get the highest that he 
could in that price range. 

Q. No particular definite price; is that right? A. Between 


fourteen and fifteen thousand. 
* * 
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Q. And when did he say he was going to sell the You Street house ? 


A. As soon as he could, and he was still working on it. 

* * *« * i 

Q. How far had your husband gone to school? A. What do you 
mean, how far? 

Q. Did he graduate from high school? A. Yes. ! 

Q. Did he go to college? A. Yes; one year of embalming, yes. 

* * * * “ie 

Q. Now, when Mr. Brown handed these papers to you and your 
husband, you, you said a moment ago, were all seated ata ? A, 
Yes. 

Q. Did he make any effort to conceal anything on those papers ? 
A. What do you mean by conceal? 

Q. Did he try to hid anything on the papers, by putting his hand 
over it or folding it up in any way? A. No;I told you how - a 
the meaning of the papers, Mr. Miller. 

Q. You were not prevented from reading them? A, No. 

Q. In other words, the only thing that was wrong was that when 
you read them, you could not understand that they said? A, That is right. 

*x aK * x | * 

Q. You know what a contract means, don't you? A. Yes. 

Q. And you knew you were up there signing a paper which was 
out of the ordinary things that you did in your normal life ? A Yes. 

Q. And you know what the word "exchange" means, don’ t you? 

A. Yes, I know what it means. 

Q. So when you read them together, exchange contract, you know 
this was a contract where you are exchanging something? A. Well, see, 
I don't think we noticed that. : 

Q. You know what the word "agreement" means, mi you? 

A. Yes. | 


* * * * | 
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56 Q. You know what properties mean, don't you? A. Yes. 
| Q. You know what the word "respective", means, too, don't you? 
A. Yes. 


38 
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Q. Hereinafter more particularly describe@ you know what that 
means, don't you? 

Are you able to answer the question, Madam? A. Yes. 

Q. And you know what the words "terms and conditions," mean, 
don't you? A. Yes. 

* ad x Ba * 

Q. What in those words were misrepresented to you that later 
turned out to be false? A. It is not what is in those words. 

a * * x K 

Q. Now, the next words in the contract--the Party of the First 
Part agrees to paper three rooms. 

Do you know where Mr. Brown got that from? That is, three 
rooms in the Webster Street property? A. He said he would paper 
them. 

Q. How did he know about wanting to paper three rooms before 
you came in, if these papers were already prepared? A. Well, I think 
that particular part, Mr. Brown put the contract back in the machine and 
put that in while we were there. 

Q. In other words, he added these words after you had cone in? 
A. Yes; about papering - the rooms. 

Q. Inallcopies? A. Yes. . 

Q. Now, the contract further goes on and says: Subject to the 
following deeds of trust. | 

You know what that means, don't you? A. No, I don't. 

Q. You know what a deed of trust is? A. No. 

Q. Do you know what a mortgage is? A. Yes. 

¥ * od * oe 

Now, this paper says that trusts totaling $14, 450, payable $122. 
a month, including principal and interest onall trusts, until all trusts 
are paid. 








69 


71 


@ FY % 


49 


You know what that means, don't you? A. No. , 

* * x * al 

Q. You know that you were not putting any money in this property 
in cash, didn't you? A. I was expecting money from 602 You Street. 

Q. But you were not putting any money in this property when you 
signed this contract? A. IN was expecting to after the You Street house 
was sold. 

Q. Did you put any money down when you signed the santas 4 
A. No, because I was still waiting for the You Street house to be sold. 

Q. ‘You knew that there were encumbrances or liens or mortgages 
or deeds of trust against the property on which you had to make payments z 

A. What do you mean, Mr. Miller? What ile are you talking 
about ? 

ye * * me ; 

THE WITNESS: I knew that we had to make payments. How much 
they were, I don't know. 

% * * * * 

Q. But you did not know how that was secured by, or what it was 
called? A. No. 

Q. Now, when you went down to the building association to 
borrow the money on the property that you owned on You Street, before 
this transaction took place, you knew that you were putting up your 
property for security to borrow money, didn't you? A, Yes. 

* * He * * 

Q. And you knew that that was what you were going to have to 
pay on the property by way of payments? A. Yes. | 

Q. What was false about that statement? A. I didn't say it was 
anything false about it. | 


* * * * x 


Q. Now paragraph 2 says: The parties of the second part shall - 


convey or cause to be conveyed to the parties of the first part by deed 
the property at 602 You Street, Northwest. 
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Did you understand that? A. No, not in the legal terms. 
Q. Well, what -- A. I understand the words as words. As they 
are written, I do not understand. 


* * * * * 
Q. You can read and write? A. Yes, sir. 
B4 * * * * 


Q. Do you know what the phrase "title to each property to be good 
of record and in fact,""? A. No. 

Q. You don't know what that means? A. No. 

me * * * % 

Q. Subject only to covenants of record and encumbrances herein 
mentioned, if any. 

Is there anything in those words that later proved to be false ? 
A. I don't understand the words so I could not say. 

* 4 * * * 

Now, paragraph 6, that rents and taxes--you know what the word 
"rent" means, don't you? A. Yes. 
You know what taxes mean, do younot? A. Yes. 
You know what insurance means, do you not? A. Yes. 
You know what water rent is, don't you? A. Yes. 
You know what interest is, don't you? A. Yes. 
You know what the word "pay" means? A. Yes. 
Do you know what the word "adjusted" means? A. Yes. 
Do you know what the words "to date of transfer" mean, don't 
Iam not sure of that. 
What do you think it means, to date of transfer? A. I don't 


© © 
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Q. Do you know what the word "transfer" means? A. Yes. 

Q. What does it mean? A. To change from one thing to another. 

ae * ad * % 

Paragraph 7, that examination of title, conveyancing and record- 
ing, notary fees and revenue stamps on deeds and notes shall be at the 
cost of the respective vendees. 
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You knew, did you not, by that that you were going to have to pay 


the expenses in getting the Webster Street property? A. Not by this, no. 
* . * * * * 


Q. Now, paragraph 8 says that the agreements shall be consummated 
simultaneously within 45 days from the date hereof. | 

You know what that means, don't you? A. No. 7 

Q. Now, you don't know what the word "consummate" means ? 

A. Not consummated; no, I don't. Not consummated stmultaneously 
not in the contract like this; no. ! 

Q. Do you know what the word "agreement" means ? A. Mr. 
Miller, I still do not understand the contract. 

* * * * * : 

Q. Do you know what the word "agreement" means, not used in 
this particular form? A. I thinkI do. 

Q. Do you know what the word "consummate" means 2 Don't you ? 
A. No, Iam not sure. 

Q. Ma'am? A. No. 

Q. Never heard of the word before? A. Yes, I have — of it. 

Q. What does it mean? A. I don't know. : 

* * * * ¥ ; 

Q. Was he going to sell the property for you? A. Yes. 

* * * * *: 

Do you know what the word "commission" means? Don't you? 
A. Yes. : 

* * | * * * 

Q. You also have a provision in here to the effect that the parties 
of the second part may take the refrigerator from 602 You Street, 
Northwest, if the refrigerator is taken from 333 Webster Street, 
Northwest. 


You know what that means? A. Yes. 

Q. And didyou tell Mr. Brown that before you signed the con- 
tract, before you came to the office? A. I think that was after. 

Q. After? 
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It was added afterwards like the other phrase? A. Yes. 

* * * * a 

Q. Now, when he handed you these papers and you turned to your 
husband and you said you did not understand them, you said that Mr. 
Brown said that he was a lawyer and a broker? A. Yes. 

Q. You were not hiring him as your lawyer then, were you? 
A. No, I wasn't hiring him as my lawyer but that gave me confidence 
in Mr. Brown. 

Q. You were hiring him as your broker; is that right? A. Yes. 

Q. What was it that gave you confidence, other than the fact that 
he waid he was a broker and a lawyer? A. Well, that was enough, Mr. 
Miller. 

Q. In other words -- A. I mean, I was going to him for infor- 
mation, and I felt as though if he had a license as a broker and had 

passed the bar as a lawyer, I could put my confidence in him, 
since I didn't understand, and I thought that was the proper thing to do. 

* ae a +d * 

Q. Now, after you signed the papers, you were given a copy of 
them,weren't you? A. Yes. 

Q. And you took that copy and retained it in your possession ever 
since? A. Yes. 

Q. After you got that copy, did you ever take that copy and read 
it when you got home? A. No. 

Q. Did your husband read it? A. I could not say. 

Q. There was nothing to prevent you or your husband from reading 
it, was there? A, No. 

Q. And did you ask anybody about the contract? A. No. 

Q. You spoke to no lawyer, no other lawyer? A. No. 

Q. Or other broker? A. No. 

Q. Or other friend? A. No. 

Q. Now, you were then waiting to make a settlemt of this Webster 
Street property after you left, were you not? A. Well, I was waiting 
for the You Street house to be sold. 
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Q. Was there a sign put on the You Street property atter you 

signed the contract? A. No. 

Q. Did any people come over and look at it? A. Not as Lo Yee as I 


know. | 
* * * * * 
84 (Document was marked defendants' 
Exhibit No. 1 for identification. ) 
* ok cd Xe * 
Q. Did you receive the original of that letter? A. Yes. 
* oe x m x 
85 (A document was marked for identi- 


fication as Defendants’ — 2.) 
BY MR. MILLER: 

Q. On or about September 2nd, 1952, isn't it a fact that you 
received that particularletter? A. Yes. 

Q. Did you read it? A.. I think so. 

Q. And in it it says: Please come to our office and bring your 
monthly payment books; it also says, settlement of your trade of 
premises 602 You Street, Northwest, for 333 Webster a Northwest, 
will be held on Thursday, September 4 at 3 p.m. 

You knew by that the properties were to be traded, didn't you? 

* * * * | Ee 

A. It was still in my mind that the house was to be sold. 

86 * * * = _* 

Q. What did you think the word "trade" meant? Settlement of 
your trade, premises 602 You Street, Northwest for 333 Webster Street, 
Northwest? A. Well, I knew that we could not get the 333 Webster 
Street house until You Street was sold because we didn't have the money; 
but when the house was sold, the cash was to go into 333 Webster Street. 

Q. That is not my question. 

The question is: What did you think that this meant es you read 
these words: Settlement of your trade of premises 602 You Street for | 


333 Webster Street? A. Well, Ididn't understand it. | 
* * * * _: 
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Q. Well, when you got this letter, did you then refer back to your 
contract to see what the contract said? A. No. 
Q. Now, you stated that you were waiting for them to sell 602 
87 You Street, after you had signed the August 6th contract. 
| Did you ever call the office up and ask them why they didn't 
put a sign on 602 You Street, or advertise it? A. No, I didn't ask 
about a sign. 
Q. Did you ever call them up and ask them why they didn't 
bring prospects over there to see if they could sell itor not? A, I 
asked him if they were making any progress on the sale of the house. 
Q. What were you told? A, They were still trying to sell it. 
Q. You didn't ask them about the signs or people coming over? 
A. No. 
Q. Now, on September 4, you came to the office to make settle- 
ment? A, Yes. 
Q. You knew there was going to be a settlement, didn't you? 
A. Yes. 
Q. And you knew that by virtue of that last letter which I have 
just showed you? A, Yes. 
Q. That is the reason you brought your mother; right? A. Yes. 
88 Q. Now, when you got there I understood you to say that you still 
didn't understand the contract? A. I didn't say contract; I said I 
didn't understand the settlement sheet. 
Q. The settlement sheet, and what did Mr. Brown say again? 
A. Mr. Brown said that we were taking over the 333 Webster Street 
house and that would enable him to sell the You Street house. He 
still had not sold it, and when he got the cash, when he sold the You 
. Street house and took out the amount owed and his commission and- 
the FHA note, the balance would go on the Webster Street house. 
Q. How much commission did he say he was going to take ? 
A. He did not say. 
Q. You never made any agreement on that? A. No. 
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Q. Was there any discussion as to how long he would have to 
sell the You Street house? A, No. 

* * * * * 

Q. Now, when you got to the office on September 4, did you still 
have confidence in Mr. Brown? A. Yes. 


Q. Had you asked for a lawyer at that time? | 
* * * * * 


A. Yes, we discussed the lawyer again, and Mr. Brown again 
stated that he was a lawyer, and he was representing us, and we didn't 
have anything to worry about. 

Q. But didn't you tell him you wanted a lawyer at that time ? 

A. Yes, but when Mr. Brown said that he was a lawyer, and everything 
would be all right, well, my confidence was still inhim. | 

Sa ak * * | * 

Q. Referring to plaintiff's Exhibit 2 -- which, your Honor, I 


don't have a copy of it. 

* * € * * 

And you saw at the top, “equity in Premises 602 You Street 
Northwest, plus trusts." 

Did you not know that you were now conveying 602 You Street 
as consideration for getting Webster Street? A. No. | 

Q. What did you think "equity in premises 602 You Street” meant? 
A. I didn't see it. 

Q. You didn't look at it? A. No. 

Q. When this was given to you, you were not prevented from 
reading it, were you? A, No. 

Q. And you had it in your hand, did you not? A, Yes. 

Q. But you said you didn't understand it? A. That is right. 

Q. Now, you were given this paper, were you not, after you 
finished the settlement? A. What do you mean? To take home? 

Q. Yes. A. Not right away. . 

Q. When were you given it? A, IfI recall, it seems to me Mr. 
Brown wanted to keep this paper, and I said to my husband, and I asked al 
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him why we could not take it, and they had a discussion, but he finally 
gave it to us. 

Q. That same day? A. Yes, sir. 

Q. And it has been in your possession ever since? A. Yes. 

Q. Now, in the same connection, you had to put up $270. 23, 
did you not? A, Yes. 

* 5 * % * 

Q. Now, defendants' exhibit 4 for identification is a receipt for 
$200; is that right? A. Yes. 

Q. And you notice on the receipt it says: "Account, Settlement- 
Trade, 333 Webster Street, 602 You Street." 

Did you notice that? A. Yes. 

a * * * % 

Q. Did you ask Mr. Brown then: Why is this a trade; I thought 
that you were going to sell my property rather than trade it? A. No. 

Q. Now, your husband went out and came back that same day with 
the balance of $70? A. Yes. 

Q. And this is the receipt, the exhibit, defendants’ exhibit No. 3, 
for that balance; isn't thatso? A. Yes. 

ae x * mE 

Q. What did you discuss as to who should hold the ownership of 
the property while he was attempting to sell it? A. Well, all Mr. 
Brown told me, as soon as he sold the house that we would get the cash 
and put it on the Webster Street house. 

Q. My question is: Who was supposed to be the owner of the 
property? A. Well, I don't know. 

Q. While he was attempting to sell it? A, I don't know. 

* * * Ba * 

Q. Did you say anything about it at all? A. Yes. 

Q. What was said? A. I asked Mr. Brown when he was going 
to sell the You Street House, and he said he was still trying to sell it, 


and as soon as he sold it the cash would go on the Webster Street house. 
* * * * 5 
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(A document was marked Defendants’ 
Exhibit No. 5 for identification.) 


THE WITNESS: Yes. 

BY MR. MILLER: | 

Q. And your signature and your mother's signature appear on it? 
A. Yes. , 

* bd *x % * 

Q. Now, as I understand it, Mrs. Coates, after you paid the 
money and left the office on the settlement, some lady had come to your 
house, that night was it, or was it the next day? A, It was either that 
night or the next morning. 

Q. And from her you learned that she had bought the property? 
A. What property? 

Q. Your property at 602 You Street? A. Yes. | 

Q. And you knew about the sale price? A. She told me what she 
paid. | 

Q. And then you spoke to Mr. Brown the next day or that same 
day? A. Yes, I called him. 

Q. And told him that you understand that the house had been sold, 
that you wanted your money? A. Yes. 

. Q. That is when he said you want blood? A. Mr. Brown said 
there was no money, that what did I want, blood? 

Q. Now, you knew then that he wasn't going to give you any 
money then? A. Yes. 

Q. And you were still living at 602 You Street? A. Yes. 

Q. Knowing that you were not going to get any money and he 
wasn't going to sell your property, why did you move to Webster after 
that? A. Why? ; 

Q. Yes. A. Because we had signed a contract to move. 

Q. Did you go to a lawyer? A. No. | 

Q. Knowing that you were not going to get any money whieh was 
different from what he had agreed upon, you were not interested in 
trying to see about getting your money? A. Yes: 
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Q. What did you do about it? A. I didn't know what to do then. 
And you moved? A. Yes. 
Did you ever get in touch with Mr. Brown after that? A, Yes. 
When? A. Sometime after that. 
How soon after that? A. I called him several times. 
When? A. I say, I don't know. 
xk * * * 

Q. What did you say to him and what did he say to you? A. I 
asked him when we would get the money from the You Street house, 
and he still told me there would be no money and what did I expect, 
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blood. 
* * Ss * ak 
101 Q. Each time that you called, Mr. Brown told you the same 
thing, right? A. Yes. 
* * ak * ae 
105 JAMES R. COATES 
« * * * * 


DIRECT EXAMINATION 


BY MR. COLLINS: 

Q. State your name, please. A. James Robert Coates. 

Q. Keep your voice up a little more, Mr. Coates. 

Where do you live? A, 333 Webster Street Northwest. 

Q. Are you the husband of Marion Coates who just testified? 
A. Iam. 

Q. And son-in-law of Mrs. Brown, who is the plaintiff? A. Yes. 

Q. Mr. Coates, were you in on any of these preliminary trans- 
actions with regard to the You Street property about which there has 
been testimony here? A. Not prior to going to the office to sign the 
contract. 

* Bd 5 of % 
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Q. And was that on August 6th? A. That is correct. © 


Q. And prior to that time, prior to August 6, had you had any 
conversation with Mr. Bojan or Mr. Brown concerning the property or 
the sale of the property? A, I did not. ! 

Q. Now, were you present at the office of Mr. Brown | on August 
6th when the contract was signed? A, Yes, I was. 


Q. Do you recall who else was present? A. My wife, my 


mother-in-law, Mr. Brown and Mr. Bojan, if I remember correctly. 

Q. Now, will you tell us what happened when you got down there 
at that time to the office? A, At that particular time when we got there, 
Mr. Brown seated us around his table or desk, I would say, and he 
showed us the contracts and told us they were for us to sign. 

They were filled out at that particular time when we arrived there. 

Q. Now, do you recall any discussion at that time about some 
papering to be done? A. Yes. 

Q. Was that provision alreadyin the contract? A. No, it 
wasn't. 

Q. Was that inserted at that time? A. While we were there. 

Q. Was there any discussion about some FHA notes on the 
property, FHA obligations to be paid? A. Yes, there was. 

Q. Was there something inserted in the contract concerning that ? 
A. I would have to see the contract. I don't recall for sure. I think 
so but I am not sure. 

Q. Will you tell us what happened then when the contracts--was 
the contract presented to you, or a copy of it? A. Yes, one was to 
my wife, and mother-in-law, and one to me, and one Mr. Brown had 
in his possession. 

Q. And did you read it? A. Well, I didn’t read it thoroughly. 

I started reading it, and at that particular time I was questioned by 

my wife, and she didn't understand it, and we discussed in regard to 

getting a lawyer, and that was the time Mr. Brown told us that we 

didn't need a lawyer, since he was already a lawyer as well as a broker. 
Q. Well, then, what happened next? A. Mr. Brown proceeded 
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to explain to us, as we were following him on the contract, and he ex- 
plained to us--I mean, not as Mr. Miller was explaining here 
today, but just the contract in gereral as to what it meant. 

Q. Will you tell us what Mr. Brown said the contract meant? 

A. He told us that it was, that the contract meant that we were to sell 
the You Street house at the same time we were going to purchase, I 
think, this other house, 333 Webster Street, and at that particular time 
he would be selling 602 You Street. 

When he sold 602 You Street, he would take out his commission, 
and we, I think, had a trust of $5700, if I am not mistaken, as well as 
the FHA note, and he would take that out, and the balance would go on 
the 333 Webster Street house. 

Q. Was the contract signed at that time? A. I think it was. You 
mean, did we sign it at that particular time ? 

Q. Yes. A. I think so, if I am not mistaken. 

Here is one here, I think. . 

Q. I will show you plaintiffs' exhibit No. 1 and ask you if that is 
the contract? A. Yes, sir. 

Q. Do you see your signature on that? A. That is right. 

Q. Was that signed on August 6th? A. As far as I remember; 
yes. 

Q. Now, Mr. Coates, did you have any further discussion with 
Mr. Brown or anybody representing Mr. Brown concerning this pro- 
perty prior to the date of settlement? A. No. 

Q. Now, do you recall going to Mr. Brown's office on September 
4 for settlement? A. Yes. 

Q. And who was present at that time? A. The same parties and 
the notary public. 

Q. Will you tell us what happened on September 4th? A. At 
that particular time Mr. Brown presented us with the settlement sheet, 
and he had the notary public there in order to notarize the papers that 
we signed, and he proceeded to expalin to us again, and at that time we 
still didn't understand too much, so we asked Mr. Brown about this 
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lawyer business again, and he said that he was a lawyer and he would 
explain it thoroughly enough for us to understand, that we didn't have 
anything to worry about. All we had to do is leave — in his 
confidence. 
Q. Was there any further discussion about the You Street property 
at that time? A. I think, if I am not mistaken, my wife asked Mr. 
. Brown when she was going to get the money that was to go on 333 
110 Webster Street. 
Q. What did he tell her? A, He said as soon as he cold 602 
You Street; he had not sold it at that particular time. 
Q. Now, did you, yourself, understand the settlement sheet? 
A. Not the settlement sheet; no. | 
Q. Did you ever get any cash from the You Street property? 
A. Not that I know of. 
Q. Were you aware at the time of this transaction that Mr. 
Brown's broker's license had been suspended? A. No, I was not. 
MR. MILLER: The same objection as before, your Honor. 
THE COURT: Your objection is a matter of record, Mr. 
Miller. | 
BY MR. COLLINS: 
Q. Had you been aware of this fact, would this have made any 
difference in your dealings in this particular case? 
MR. MILLER: I object. 
THE WITNESS: Yes, it would. 
THE COURT: State the ground of the objection. | 
MR. MILLER: It is a self-serving acid if your 
111 Honor please. 
There is no way that it could or could not be manifest. It was 
not so declared at the time. It is so alleged as a fact. : 
MR. COLLINS: If the Court please, I think it is very 
material as to whether this entire situation would have arisen if that 
matter had not been misrepresented. 
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THE COURT: I will overrule the objection. 
The Witness has answered in the affirmative. 
BY MR. COLLINS: 

Q. Now, Mr. Coates, did you have, prior to this transaction, 
some exprience with regard to real estate transactions? A. Only-- 
well, yes. 

Q. Now, were you ever for a period of time engaged in some 
capacity in the real estate business? A. Yes. 

Q. Do you recall when it was that you first went into this real 
estate business? A. If I remmember correctly, I think it was in 1947, 
around August or July; somewhere in that area, and I went in with my 
wife's cousin. 

Q. What was the name of the company? A, I think it is Central 
Realty. 

Q. What did you do? A. At that particular time, the only thing 

112 that I did was to go from door to door, trying to get prospects in 
order to help Mr. Kelly, who was the broker there, to help to try to 
sell a house for him. 

Q. And was that your full-time occupation? A. No, I was just 
on the sideline. I was working. 

Q. Where were you working at that time ? 


5 * * * * 

A. If Iam not mistaken, I believe I was at St. Augustine's 
church at that time. 

a x * *x * 


Q. And what were your hours at St. Augustine's church? A. I 
opened the church at 6 a.m. in the morning, and I closed it at 6 p.m. 
in the evening, unless there was a night service. 

Q. And approximately how long did you do this type of thing that 
you have just described? A, Well, I worked at St. Augustine's church 
all day long. 

113 Q. I mean, over what period of time? A. What period of time x 
was I working there? 
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Q. Yes. A. If I remember correctly-- 

Q. I mean, at Central Realty? A. Oh, I am sorry. 

I was only there until February 1948. 

Q. Approximately from August? A. Somewhere around 6 
months, that is right. : 

Q. Did you make any sales during that time? A. No. 

Q. Then did you later on go with some other company ? A. The 
very same month that I left Mr. Kelly, I went to James E. Scott Realty 
on Florida Avenue, Northwest. 

Q. Will you tell us what you did there? A. Well, there I did 
approximately the same thing. I went trying to get prospects to sell 
property for them, and in case I got them, well, Mr. Scott would 
advertise the homes for sale. : 

Q. Did you find any prospects there? A. Yes, I did. 

Q. How many? A. Oh, I could not say accurately but I think it 
was about three or four, and it might vary a little on one side or the 
other. 


Q. Now, when you got these propects, who prepared ig con- 
tracts ? 3 
* * * De * 


A. I think his name was Mr. DeMoye, and he assisted as and 
when he was not there, Mr. Scott assisted me. ! 

Q. Did you ever obtain a real estate salesman's license? A. I 
took the examination, yes. Yes, I did. 

Q. What kind of license did you first obtain? A, The learner's 
license, I think that is what you call it. 

Q. And will you tell us what you did to prepare yourselt for the 
examination? A. Well, I had -- ! 

Q. That you had to take with the Real Estate Board? A. Well, 
I had some examinations that my wife's counsin gave me. : 

He had questions and answers on a sheet of typewritten paper, 
and he told me to memorize those questions. 
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MR. MILLER: I object to that, if your Honor please, as to what 

he told him. 
BY MR. COLLINS: 

Q. Tell us what you did. A. I memorized those questions and 
answers. 

Q. Did you have any assistance from anyone in that? A. Yes, 
from Mr. Kelly. 

Q. How long did you study those questions and answers? A. Well, 
off and on for about six months. 

Q. And did you pass your examination? A. As far as I know, yes. 

Q. You got your license? A. Yes. 

Q. Now, how long did you stay with Mr. Scott's office? A. I 
think, all told, it was about a year and a half, I believe. 

Q. And was your employment at Mr. Scott's fulltime, or 
otherwise? A. It was also part time. 

Q. Where were you working while you were at Mr. Scott's? 
A. Part of the time I was still completely at St. Augustine's Church, 
and the other time I was at St. Augustine's church as well as driving 
a taxicab. 

ar * ae a * 

Q. Now, during the year and a half that you were with Mr. 

Scott's office, did you go there daily trying to sell? A. No. 

Q. Were there any periods when you would not go to that office? 
A. Sometimes I didn't go there for two weeks or maybe three weeks. 

* * * * * 

Q. Now, did Mr. Scott have classes for his real estate employees ? 
A. Yes. 

Q. Did you attend those classes? A. Very seldom. 

* *  * a * 

CROSS-EXAMINATION 
BY MR. MILLER: 

Q. Mr. Coates, when you went to Mr. Brown's office on August 

6th, you had never seen Mr. Brown before that time? A. No. 
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Q. You had never known him? A. No, I never knew — 


Q. Nor had you had any business, transactions of any kind with 
him? A. No. 

Q. And the words that he said to you that he was a proker and a 
lawyer, that is what caused you to have confidence in him # A. 
Definitely. | 

Q. Other than that--that was the only thing? A. Well, no, I 
mean, he had already had a transaction going on, Mr. Miller. 

Q. What about those words caused you to have confidence in 
him, other than the fact that they were spoken words? A. Well, I 
take for granted, Mr. Miller, that with Mr. Brown being in a pro- 
fessional business, that he is honest and truthful. That is why I 
actually had confidence in him. : 

x * * x | 5 

Q. How long were you working for Mr. Kelly's office ? A. I 
think I was there about six months, from August until February, if I 
remember correctly. 

Q. 1947? A. 1947 through 1948. 

Q. How long were you with Mr. Scott's office? A. think I was 
there from 1948 to 1950. I was there two times. I mean, I am not 
sure. The whole time was about a year and a half, Mr. Miller, and I 
was there and I left because I wasn't doing so good, and then I went 
back to try again, but I mean, I could not actually he honest and say I 
knew the exact time. 


Q. Now, in your work there, in each of those, you im 
attempting to get listings? A. That is correct. 

Q. And you carried with you the listing cards? A. Listing cards ? 

Q. Listing cards. A. Yes. ! 

Q. You knew that under the Real Estate Act it was necessary to 
get a listing in writing, didn't you? A. Under the Act, if ; remember 
correctly, I think so. 


* a 
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Q. And you talked about the price of properties? A. No. 


Q. You didn't talk about the price? A. No. 
Q. You asked them whether they wanted to sell their property? 


A. That is correct. 
* * * * *x 


Q. Now, when you went to the office, either Mr. Kelly's office 
or Mr. Scott's office, you saw real estate contracts around there, 
didn't you? A. Real estate card racks? 

Q. You saw contracts, blank contracts around there? A. Yes. 

Q. And you came into contact with them pretty often? A. No, 
not at Mr. Kelly's; at Mr. Scott's I did, but not at Mr. Kelly's. 

Q. You had blank forms you used to carry around with you in 
case you made a sale? A. Blank forms ? 

Q. Yes, sir. A. In case I made a sale? 

Q. Yes, sir. A. No; I mean, I don't exactly understand you 
right there, Mr. Miller. 

‘Q. Well, I will rephrase the question. 

Didn't you carry around with you blank contracts of sale of Mr. 
Scott's office? A. No, you see, I wasn't going around selling. I was 
going around trying to get prospects. 

Q. Didn't you also carry blank forms of contracts with you? 

A. I think I did, I believe. 

Q. When you wanted a contract to be made out, you just could not 
put it down in the contract as to the form, and you had Mr. DeMoye to 
help you? A. Mr. DeMoye helped me; that is correct. 

Q. And in him making that contract out for you, you discussed it 
with him? A. Yes, I discussed certain things with him. 

Q. So after he made out the contract, you saw how it was filled 
out and what it looked like, didn't you? A. Just in the general pro- 


cedure, yes. 
* * * * * 





67 
SIDNEY J. BROWN 
was called as a witness by counsel for plaintiffs. 
* * * * 
DIRECT EXAMINATION 


BY MR. FINNEY: 
. Will you state your full name, Mr. Brown? A, Sidney J. 


And your address? A. 3125 Beach Street, nk wae 
And your present occupation? A. I am in the si estate 


business. 


Q. And in what capacity are you in the real estate business? 
A. I buy real estate, and I fix it up, I rent it; and in some cases I sell it. 
Q. Do you ever operate as a broker? A. Dol ever? No, I don't. 
Q. Do you have any salesmen working for you who eertete as 
brokers? A. No, I don't. 
Q. Did you in 1952, August, 1952? A. Operate as a broker? 


Q. Yes. A. Yes, I did. 

Q. Did you have salesmen operating under you as licensed brokers ? 
A. I have salesmen, who were licensed salesmen. 

Q. Licensed salesmen but not brokers? How about Mr. Bojan, 
is he abroker? A, Was he? 

Q. Was he in August, 1952? A. He was probably _ yes. 

Q. Now, you are the head of the First National Realty Corporation ? 
A. Yes, I am president of the company. 

Q. Were you acting in that capacity in August, 1952? A. Yes. 

Q. Would you state for us who owns the First National Realty 
Corporation? A, The corporate stock is held by myself and my wife. 

Q. All ofit? A. Yes, sir. 

a * *x * i ok 

Q. Are you a member of the bar, Mr. Brown? A, I am a 
member of the New York Bar. : 

Q. Did you come to Washington from New York City? A. Yes, 
I did. . 
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Q. Eleven years ago? A. Yes. 

Q. And were you engaged in real estate at that time? A. At 
which time? When I came here ? 

Q. Yes, sir. A. No. 

Q. What was your occupation? A, I was an attorney in the 
Department of Justice. 

Q. In 1945? A. Yes. * 

Q. How long did you remain there? A. A year. . 

Q. Then you entered the real estate business? A, Yes, sir. 

Q. Now, directing your attention to the latter part of June or 
the first part of July of 1952, do you have any recollection of going to 
602 You Street either in response to a call from the owners of that 
property, or in response to a suggestion from any of your employees ? : 


A. Yes, I went to the property. * 
* ¥ xx cad * 
128 Q. Would that have been in response to a suggestion from Mr. 


Bojan? A, It may have been in response to a suggestion of Mr. Bojan, 
but actually I had received a call in connection with the property from 
Mrs. Coates. 

Q. Had you at or before or about the same time made any in- 
spection of the property at 333 Webster Street, Northwest? A. I had 


around that time, I had inspected Webster Street, I believe. - 
Q. What was your purpose in inspecting Webster Street? “ 
A. To see how much money it was worth, and to be able to effect a 
& 


contract trading that property to Mrs. Coates, in the event she would 
agree to the terms. 


4-4 


Q. And what was your purpose in inspecting the You Street 


property? A. To see what I thought it was worth, so that in the event +e 

129 I traded her a piece of property, I would know just how I wanted “a 
to set up the thing. 4 

* * * * * 7 
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Q. Mr. Brown, did you at any time during the period in question 


take anyone to the 602 You Street premises with a view of showing it 
to them as a prospective purchaser? A. No, I didn't. 

Q. Do you recall any conversations with Mrs. Coates during 
the period we are discussing, telephone conversations, in which she 


asked you how you were progressing with the sale of her house? A. No, 


I never discussed the sale of her house with her. 

Q. Did you put a sign on that property? A. No. 

* * * * * 

Q. During the time, between the time when 602 first came to 
your attention and the date of August 6, 1952, did you discuss with any 
other person the possibility that they would want to buy 602 You Street? 
A. No, sir. ! 

Q. Do you know Lucy M. Armistead? A. Yes, I és.) 

Q. Didn't you sell that property to her on September 5 by deed 
recorded in the land records of the District of Columbia? A. Yes, I did. 

ae wm cara ak * 

Q. Between the date of the contract and the date of the settlement 
with the Coates'? A. Yes, I would say so. | 

* ae xe * * 

Q. Then it must be your statement, is it not, that the property 
was shown to Mrs. Armistead while the Coates people still lived there ? 


A. That is probably so. | 

1 * * * : * 

Q. Do you have a contract with Lucy Armistead whereby you 
would sell her 602 You Street? A. IbelieveIdohave. — 

* * * * _ 

Q. Mr. Brown, this is dated August 22, 1952, isn't it? A, That 
is correct. 

Q. And you didn't take title to the property from si Coates' 


until September 4, 1952; is that correct? A. Yes, sir. 
* * * * 
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Q. Now, Mr. Brown, I have had occasion to ask you some 


questions before in regard to this transaction, have I not? A. Yes. 

Q. Didn't you testify before that the Webster Street property 
was held at $13, 750 and that you also-put on top of that a $500 
commission? A. That is what I testified to. I paid $14, 250 for it. 

Q. And that was a sale price of $13, 750 plus a $500 commission? 
A. That is what I paid for the property. 

xe + xe * * 

Q. DolI understand now, Mr. Brown, that you bought 333 
Webster Street for $14, 250? A. Yes, cash. 

Q. How much cash did you pay? A. At the settlement, I was 
required to pay $5, 250. 

Q. Now, you placed a first trust on that? A. Yes, I did. 

Q. What was the amount of that? A. $9,000. 

Q. And you got the $9, 000 back; is that right? A. Well, I never 
put it up at that time. 

Q. Did you put this up? A. I did. 

Q. This amount was never outstanding to you? A. That is right; 
I never placed $9, 000. 

Q. Then it is $5, 250 invested by Mr. Brown; is that correct? A. 
That was the result of the transaction. 

Q. Now, when you conveyed the Webster Street property to the 
Coates’ and Mrs. Margaret Brown, they undertook to pay $14, 450; is 
that right? A. They undertook to make payments on trusts totaling 
that amount. 

Q. Well, the sale price to them was $14,450. A. No, it wasn't. 

Q. What was it? A. It was $14,450 in trusts, plus whatever 
equity they have in the premises 602 You Street. That added to the 
$14, 450, represented the sales price. 

My allowance to them on this property at 602 You Street, plus 
the $14, 450, equaled the total sales price. 

Q. And what was your allowance to them? A. $2500. 
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Q. Did you tell that was what you were allowing them? A. I did. 

Q. You had adiscussion with them about -- A. I mentioned the 
price to them of $16, 950 for the property. 

Q. Now, as of the time of this transaction, Mr. Brown, wouldn't 
you consider yourself as of them experienced and expert in real estate 
matters in the District of Columbia? A. I was experienced.| 

Q. And quite capable of judging the values of i A. Yes, 
I was. : 
Q. Now, you inspected the Webster Street property in order to 
determine its value? A. Yes. 

Q. What value did you place on it? A. Are you wie about sale ? 

Q. Market value. A. For cash? Market value, cash or terms? 

Q. Well, isn't it a fact that very seldom any transaction of that 
kind would be for all cash? A. Well, that is not true. In the first 
instance, most of these properties have been purchased for cash by 
people like myself, and there is about 100 of us in the business. 

Q. For speculation? A. That is right; we hie it in the first 
instance for cash. 

Q. But you don't have much experience with people like Coates 
coming along and paying $15,000 cash? A. No; hardly any: 

Q. WhatI want to know is: What did you consider the proper sale 
value of that property to people like the Coates? A. Between $15, 950 

and $16, 950. 

Q. Did you figure you were getting a good bargain, then ? A, When 
I purchased it? 


Q. Yes. A. No; I was overpaying for the property. 

Q. You overpaid for Webster Street? A. Oh, yes, I did. 

Q. Despite the fact that it was worth $16, 000? A. That was 
terms. I paid cash. | 

Q. You only paid $5,250 cash? A. That is right. 

Q. Now, you got that back later on; didn't you? A. : Idid. The 
contract didn't provide $5, 250 cash. It provided all cash. : 
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I obligated myself for an all-cash purchase of the property if I 
never got a loan. If they closed down, I had to pay cash for the 
property. 

Q. But you were out trying to make some money, weren't you? 
A. Iam in that business. 

Q. You thought it was a good deal? A. I thought it was a good 
deal; yes. 

Q. Well, wasn't it? A. It didn't turn out that way. 

Q. It didn't turn out that way. It turned out bad? A. Very bad. 

Q. From your standpoint? A. From my standpoint. 

* % * ae * 

Q. All right. You said, didn't you, that you were supposed to 
be trading properties with the Coates? A. That is right. 

Q. And were you going to trade--I believe you said that you had 
a discussion where you had promised them $2500? A. No, I didn't 
say that. 

ae * * * oe 

Well, whereby you said to them, I consider your equity in You 
Street worth $2500. 

Now the sale price to you--this is Mr. Brown talking to Coates'-- 
Webster Street will be trusts payable of $14,450, plus your equity in 
You Street? A. That is right. 

Q. And you maintain you made that clear to them? A. Yes. 

Q. And they agreed to that? A. Yes. 

Q. All right. You were not expecting to make any extra cash 
out of the transaction, above that, were you, if it was atrade? A. I 
don't understand you. 

Q. Well, you say ym were trading. A. From them, you mean? 

Get money from them? 

Q. Yes. A. No; no money. 

Q. You were taking over You Street encumbered by a first trust 
of $5, 750 and nothing else? A, That is right. 

Q. And they were taking over Webster Street encumbered by 
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trusts totaling $14,450, and they were giving up their equity in You 

Street as an additional consideration; is that right? A. As the 
consideration. | 

Q. Well, the equity in You Street will be part of the tri 
wouldn't it? A. That is right. : 

Q. Now, tell me what happened to that extra $200 you i got from 
them. A. I allowed them $2500, and they undertook notes | of $14, 450, 
which made a total of $16, 950. 

There is no extra $200 that I can see. | 

Q. You paid $14, 250 for Webster Street? A. Yes. 

Q. Now, you asked them to assume, to assume the obligations 
of trusts totaling $14, 450, plus their equity in You Street? 

Now, where is that $200 discrepancy in there? How is that 
explained? A. Well, actually my purchase of the property was not 
something that was passed on to them. The price there was not their 
price. 

I had a transaction wherein the property cost me $14, 250 cash. 
I was bound by that tranaction. 

I made it with another party and put up deposits. : 

Now, I took this property and then sold it to these people on this 

basis: I allowed them-- : 

Q. Excuse me. You soldittothem? A. That is right. 

I sold it to them on this basis: I allowed them $2500 for the 


property that they had over on You Street, and I realized that since I 
wanted $16, 950 for the property, the difference came to $14, 450, be- 
cause they only had $2500 to put on it, and I had figured I would have to 
put up somewhere in the neighborhood of five. So, in order to get 
something for my $5, 000 cash, other than the $2500, we had to increase 


the price of the property. 

Q. I don't understand. Will you analyze that for me? 

You had to take their equity, which you said was $2500, and put it 
on top of the sale price here because they didn't have any cash? A. Not 
on the sale price, but I thought in terms of how much cash I would have 

| 
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to put up. I thought in terms of how much cash they had in their 


property, and because I figured that in the final analysis, I would 
have to put up twice as much cash as they had in their property, I 
felt that I was entitled to a greater price. 

First of all, I wanted to make a profit in the sale of the property 
to them; and second of all, I wanted to make a profit in the sale of their 
property, if, as and when they soldit. That is the business I was in. 

* * * * * 

So, I knew that if they gave me--since they only had $2500 cash, 

I would have to put out a sum of approximately $5, 000, aside from 
paying a commission to a man who had taken them around and showed 
the property, and aside from some repairs they wanted, and I realized 
that I would have to have a note to make up the difference, dnce they 
only had $2500, and I had to put up in excess of $5, 000. 

This note, when sold, would then supply not only the difference 
between the $2500 they had and the $5, 000 or so I had to put up, but 
would also give me some profit. 

That is how I figured the deal. 

Q. Now, at the time they took over this Webster Street property 
they assumed this $9, 000 first trust;correct? A. Yes. 

Q. Now, at the same time they gave you a second trust for 
$5, 450, didn't they? A. That is correct. 

* * * * * 

145 Q. May I ask the witness now: Did you make a $200 profit there? 
A. In the overall transaction? 

Q. No; right here. The difference between $14, 450 and $14, 250. 

Did you make a profit of $200 there? A. There was no realizable . 
profit at that point because I hadn't sold the note. I could not very well 
have a profit when I had put out cash and simply had to purchase his 


promise to pay, which might never have been paid. 
Q. Mr. Brown, do you deal in trust notes? A. Yes, Ido. 
Q. Do you buy them? A, Ido. 
Q. Were you buying trust notes at that time? A. I don't 
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recollect whether I was buying at that time. 


Q. Do you recall whether there was any particular reason why 
it was necessary for you to sell this particular note? A. I didn't sell 
it as a particular note; I sold it as stock in trade, the same as I sell 
properties. | 

* a a +d * 

We are talking about the second trust note that Coates gave you? 
A. Yes, I answered that. 

Q. You did sell it? A, I did sell it. 

Q. To whom did you sell it? A. Isoldittoa sintleren by the 
name of Ehrlich and another gentleman by the name of Cohn. 

Q. Are they associated with you in business? A. No. 

Q. Did they ever act as your agents? A. No. | 

Q. Are they clients of yours? A. Well, I had dealt with them 
on various occasions; selling them notes. 

Q. How much did they pay you for the second trust? A. $3, 250. 

Q. Did you ever buy it back? A. No. 

Q. Mr. Brown, what value did you place on the You Lae 
property when you inspected it at that time? A, Between $8, 000 and 
$8500. 


Q. Not more than $8500? A. Not any more for cash purposes; 
cash value. ! 


Q. Well, when you were engaged in arriving at figures to enable 
you to come out and make a decent profit on the transaction, before you 
closed this deal with the Coates', you knew you had sold the You Street 
property for $14,950, didn't you? A. You mean, before I took title 
to their property and gave them title to Webster Street? | 

Q. Yes; on August 22nd, you knew that, didn't you? A. Yes. 

Q. And you knew you had a $750 down payment, didn't you? 

A. No, I didn't at that time. It was simply in the contract that they 
would pay it. I had part of it. 

Q. And you knew that you were going to get additional — 
on that first trust, didn't you? A, I don't know whether I knew at that 
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time, but I ultimately did get additional financing. 

Q. The first trust when it came to you was $5750; right? 

148 A. That is correct. 

Q. The first trust of Coates was $5,750. Now, you arranged 
to refinance that and got a new first trust in the amount of $7, 000. 

So we will say that $1, 250 came into your possession at once in 
that case? A. Yes. 

Q. And you subsequently got $750 down payment? A. No, I did 
not. 

The net amount I received was $422.64 from the down payment. 

Q. She gave you a third trust note for the balance between that 
and the other things, didn't she? A, Yes, but she did not pay. 

Q. And you sold it to Lucy Armistead for $14,950? A. She 
agreed to pay that if I signed a certain note. 

Q. That was the term price? A. Yes. 

Q. Now, what was the amount of the first trust she gave you back? 

Oh, excuse me. You had the $7,000. She assumed the $7, 000; 
is that right? A. Yes. 

Q. And she gave you back a second for how much? A. $4,000. 

149 Q. A-second trust note for $4, 000. 

Do you still have that note? A. No. 

Q. Did you sell it? A. I did. 

Q. What did you get for it? A. $2200. 

* * : * * * 

Q. Do you still have the third trust note? A. That has been de- 
faulted; the property was foreclosed on it. 

Q. That was in the amount of $3200, wasn't it? A. I would have 
to check that. 

That is correct. 

Q. How much did you say you actually got in cash from Mrs. 
Armistead, $400? A. $422.64. 

Q. And the third trust note was for $3200? A. Yes. 
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Q. Did you sell that then? A, No. 


Q. You foreclosed on it? A. Yes. ! 
ok ak , * * * 


A total of how much had you received in payments on the third 


trust note when you foreclosed it? 

ae * * * 

I would say I received payments fairly close to $500. 

Q. Well, now, did you buy the property in when it was fore- 
closed? A. Yes. | 

bd aK * * it 

Q. Now, at that time it would have been necessary then for the 
trustees, after the sale, to convey title to your nominee, wouldn't it, 
Mr. Brown? A. That is correct. | 

* * aK * * 

Q. Do you recall that they did, after the foreclosure, convey it 
to Esther Eden? A, If that is what the record shows. 3 

Q. And that the first trust of $7, 000 had been paid down at that 
time to $6, 201.81, and that the amount of the second trust which was 
originally $4, 000-- 

* * * * ! * 

Q. The question was: And do you agree, Mr. Brown, that the 
second trust note originally in the amount of $4, 000 had as of the date 
Esther Eden took title to the property, had been paid down to $3, 328.42? 

* * * * om 

MR. FINNEY: It is very material to credibility and as to the 
value of the You Street property. I can show you by looking, your Honor, 

that at the time Mr. Brown bid it in at foreclosure, it was en- 
cumbered by trusts totaling $9, 530.23, and he just testified that it 
was never worth over $8500. | 

* cs * * i 

THE WITNESS: I don't recall what the figures were at the time 
of the foreclosure, except that we foreclosed subject to the same two 
trusts which were placed on the property at the time the property was 
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sold, a $7,000 first trust and a $4,000 second trust, and apparently 
Mrs. Armistead had been making payments on those notes and had 
reduced them to the amount owed at the time of foreclosure. 

* * * bs * 

Q. Assuming that those figures are correct, Mr. Brown, and 
that there were encumbrances totaling $9, 530. 23 at the time you 
caused it to be bid in, would that change your statement in any way 
that the property was, in your opinion, only worth $8500? A. Not in 
the least. 

Q. Was there any other consideration? Didn't you pay $250 at 
the time of the foreclosure? A. DidI pay? That was the amount of 
my bid. 

Q. Over and above the trust? A, That was the bid, yes. 

There were other expenses. 

Q. Then were you willing to obligate yourself at that time for 


$9, 799 for a property that you thought was only worth $8500? A. Well, 


I was already obligated on the first trust. I had signed it for the 
Eastern Building Association. So I had to undertake to protect that. 
5 * * a 

Q. Now, of course, when you went out to Webster Street and 
You Street, respectively, estimating the values of the property, Mr. 
Brown, you came to those figures which you have given us, and you 
decided that you would make this trade for the Coates; is that right? 
A. Well, at that point I hadn't purchased Webster Street. I was just 
looking at it. I hadn't decided anything at that point. 

Q. But you had decided that You Street was worth only $8, 500? 
A. Frankly, I don't even remember at this point whether I saw You 


Street first or Webster Street first. I might have seen them the same day. 


Q. You saw them both before the transaction was consummated, 
didn't you? A. Before the contract was signed; yes. 

Q. And you had it in your mind that You Street was only worth 
$8, 500? 
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Now, weren't you taking a considerable chance if those figures 


were correct? A. Yes, that is my business; I take a lot of chances. 

Q. And didn't you go to a lot of trouble to go out there and buy 
Webster Street in order to enable you to make this trade for a PBrODeEy 
that is worth only $8,500? A. That is right. 

Q. And you did it to help the Coates'? A. No, I did that to 
make the deal. | 

* ok cad cs * 

Q. Did it appear to you at that time that you could make yourself 

liable on $9, 000 and put out $5, 250 in cash in addition and then 
trade that away for something worth only $8, 500? | 

* * * * * 

THE WITNESS: Well, I was going to get something out of this 
property I was buying. I intended to resell it at a profit. : 

* * * * 

Q. The You Street property? A. Yes. 

Q. Well, then, regardless of how we talk about the terms in cash, 
the You Street property must have been in your estimation worth a great 
deal more than $8,500, wasn't it? A, I intended to get notes, which, 
if paid, would represent a profit, by reselling it on terms. — 

Q. But up here when you were dealing with the Coates’ -- A, Yes. 

Q. Taking notes for such a risky transaction, you had to jack the 
price up nearly $3, 000; is that correct? A. The notes that I was taking 
had a market value and I figured what they were worth, what I would get 


for them, what everyone else's opinion was, and that is how I figured 


what they were worth. 

Q. But in one case you were willing to take a very big chance to 
acquire an $8500 property because you would get some notes on it, and 
in the other case-- A. I figured I would get notes on both. | 

Q. But in the other case you were so frightened of the possibility 
of notes that you had to jack up the price? A. The same thing was true 
in both cases, Mr. Finney. I expected to get notes, which I expected 
and did sell. | 
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I did not get the price I should have gotten, maybe. I didn't get 
the down payment I should have gotten. Somewhere I miscalculated. 

I didn't hardly make any money considering what was involved and 
the risk taken. 

Q. You own You Street now, 602? A. Yes. 

Q. Did you ever pay the Coates’ anything for You Street? A. Yes, 
I allowed them $2500, which I applied on the purchase of the house at 
333 Webster Street. 

Q. You mean, what you put on top of the price? A. No; what I 
added to the amount of notes. 

Q. Did you ever pay them in cash? A, No, I never gave them 
any cash. 

Q. Just what did You Street cost you? A. My calculation was 
that You Street cost me as follows: 

$5, 750, which was the amount I undertook in connection with-- 
which was already against the property; $2500 which I was allowing as 
a transfer to Webster Street; $250 to decorate the property. 

* * * x * 

Q. Is that house rented, Mr. Brown, 602 You Street? A. I 
believe it is. 

* * a * x 

Q. Mr. Brown, I show you what has been marked plaintiff's 

exhibit No. 2 and ask you if you can identify it? A. It is the 
settlement sheet covering the trade of 333 Webster for 602 You Street. 

Q. Is that the settlement sheet which you prepared on September 
4, 1952? A. I didn't prepare it. It was prepared in my office by a 
man who was in charge of making all settlements. He happened to be 
also a notary public. 

* * *K * * 

Q. Now, you have a charge here--I assume that all these 
charges listed in this column were charges paid by Coates' is that right? 
A. Yes. 
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Q. This is a charge of $7.50 for conveyancing. What does that 


mean? A. That would be for the drawing up of one of the papers in 
connection with the transaction. : 

Q. Now, here is an appraisal fee of $5. What does that cover? 
A. That would cover the charge made by the lending institution in 
looking at the property to see if they wanted to make a loan, and the 
charge made by the lending institution at the time of settlement. 

Q. Would that be for looking at 333 Webster Street or, 602 You 
Street? A. 333 Webster. 

Q. Now, you have $60.50 charged to the Coates for examination 
of title. What does that cover? A. That covers the cost, the price 
charged by the Title Company for examination of title. ! 

Q. For which property? A. 333 Webster. : 

Q. In what title company? A. Realty Title Insurance Company. 

Q. Did you pay that sum to them? A, I imagine I did. 

Q. Don't you know, sir? A. Well, these charges we re put on 
here by a man who was employed in my office. His instructions are 


that in the event I buy a piece of property and I resell it immediately, 
the purchaser is to pay all charges. : 
So, in view of the fact that he put the charge in, I presume I did 


pay it. 
Q. Did you consider this a purchase and resale, or did you 
consider this a trade of the property? A. However you consider 1. I 
sold the property to the Coates’. It was both a purchase and a resale, 
and it was a trade, at the same time. | 

* * * * ; * 

Q. This is conveyancing, again, $22.50. What is that for? 
A. Well, that is additional papers. You see, there are papers which 
are drawn by the building association in connection with the loan. That 
is the first trust normally. 

They draw it and make a charge for it, and then there are papers 
we draw in connection with the transaction, and we make a charge for it. 
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Now, these are undoubtedly the papers we draw. 

Q. Drawn in your office? A. Yes. 

Q. Would that be for the deed from you to the Coates'? A. It 
would be partially that; yes, sir. 

Q. And what would the rest of it be? Would the rest of it be for 
the deed from them to you? A. I think probably it included the second 
trust deed--the second trust. 

Q. Recording $17. What does that cover? A. That covers the 
recording of these various papers, the first and second trust, and the 
deed on this property, paid to the District of Columbia. 

Q. Do I understand, that the deed on the Webster Street property, 
and the deed of trust on the Webster Street property, plus the deed on 
the You Street property? A. I don't think it includes the deed on You 
Street. 

Q. Well, then, would it include just the deed and the deed of 
trust on Webster Street? A. That is what it should include. 

Q. Are you familiar with the Recorder's charges? A. Yes. 

Q. Does he charge anything like $17 for recording two papers 
of that type? A. Well, you have got a deed, which runs around $3, and 
you have trusts, which run around $6 a piece; so it is fairly close. You 
have about $15. 

It is usually an estimated charge. All title companies make an 
estimate charge, and they don't know exactly until they get to the re-. 
corder's office what they will pay. 

Q. Well, in this case, would it have been your practice or do you 
recall, in point of this case, did you have occasion to make any refunds 
of any such charge? A. No, I never knew that we had any excess in 
these figures. : > 

Q. Do you recall, sir, that a month or six weeks after the trans- 
action was consummated you billed the Coates’ for $1.98 for an extra 


water bill? A. I recollect something like that. 
x * * * * 
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Now, I come to an item of $8 for noting conveyances. What does 
that mean? A, That is examination of the papers. | 
* * * * * 
Q. I ask you now, sir, did you charge these people for examin- 
ing the papers drawn in your office? A. Yes, I examined them and 


that is why the charge was put in there. ! 
% * * * * 


Q. There is a notary fee of $5. Is that your notary? A Yes, sir. 
* * * ES * 


Q. There is a settlement fee of $10. Who got that? A. That is 
payable--we got it. That is I. | 

* +d bd * * 

Q. Then this settlement sheet, Mr. Brown, isn't it true that 
these are regular settlement charges which you would ordinarily find 
in the sale of a piece of property? A. Yes, of course. ! 

* * * * : * 

Q. There is one other item, Mr. Brown, $9.90 for revenue 
stamps. That covered one or both of these deeds, I assume? A. I 
imagi ne it covered the deed for the Webster Street property. 

Q. Do you remember how many stamps were placed on the deed? 
A. No, Idon't. I wouldn't have handled it at all. | 

Q. Do you know the tax rate for stamps on papers of this type ? 
A. Yes; 55 cents per 500; $1.10 a thousand. ; 

sd He % e | * 

Q. You say the $9.90 covered the stamps on the Webster Street 
transaction, and if it is $1.10 a thousand, what do we have on there, 
Mr. Brown? A. Five, six, six -- 605, it looks like to me. 

Q. That would not come to $9.90, would it? A. No. 

Q. Would that reflect the value of the Webster Street paroperty 


in any way? A. Not necessarily. | 
* * * * * 
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Q. Now, Mr. Brown, if it was only $6.05 with the stamps affixed 
to the deed, why did you charge $9.90? A. Well, I didn't make the 
charge and I did not affix the stamps. 
* * ae * * 
Q. Were you present at the settlement? A. Iwas. I didn't 
prepare the sheet. 


* * * cd x 
174 Q. Now, here is Plaintiff's exhibit No. 5 -- no, it is defendants’ 
exhibit 5. 
There are not any stamps on that, are there? 
* ae * ak % 
A. No. 


Q. And this is a deed from Margaret Brown and Marion Coates 
to you? A. Yes. 

Q. Now, ordinarily who pays for the revenue stamps? A, It 
varies. Sometimes it is the seller and sometimes it is the purchaser. 
It depends on the transaction. 

175 Q. Do we have a custom in the District of Columbia about that? 
A. There is a custom; yes. 

Q. Whatis that? A. The seller pays for the stamps. 

Q. In this case, the Coates’ were the purchasers, weren't they? 
A. That is the deed to Webster Street? 

Q. Yes, sir. A. Yes. 

Q. Shouldn't you have paid for the stamps in accordance with the 
custom? A. Well, I think we did. 

Q. Please, sir, then why did you charge it to the Coates' ? 

A. Apparently they paid for some stamps with reference to their 
property. I am not quite sure how that was handled. 

That is handled by the office. 

















Q. How much of this transaction did you personally handle ? a 
A. I handled the negotiations with the Coates’, the explanation of what =" 
aa 


was going on; and I personally drew the contract in their presence before 


they signed it, and discussed it with them. 
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I was present when they returned to sign the papers. I discussed 


the matter about the settlement with them and answered any questions 
176 they asked. 3 

* bd * x * 

Q. Mr. Brown, you testified, sir, that you came to this area 
eleven years ago as an attorney for the Department of J ustice. 

Have you had occasion to furnish information as to the number 
of separate pieces of property now owned by you in the District of 
Columbia? A, Yes. 

Q. And how many do you or the First National Realty own, or 
your straw parties own? | 

* 5 * * | *« 

THE WITNESS: I would say that we have in excess of 100 proper- 
ties, subject to the mortgages. 

* * * * a 

Q. Now, with respect to trust notes that you may have in your 
portfolio, on which you are collecting or which are collectible, what 
would you say is the total value of such notes? A. That is | a very 
difficult figure to compute. 

Actually, these notes, some of them are worth 10 cents on the 
dollar; some are worth 50 cents on the dollar. : 

I would say, somewhere about a quarter of a million dollars in 
value. 

* * me mE ! ss 

Q. And when did you tell me it was--about 1946 that you began 
to engage in the real estate business in the District of Columbia? 

A. That is quite right. 

Q. And you secured a broker's license at that time? A. Yes. 

Q. And did there come a time later when you received a license, 
a broker's license as president of the First National Bally Corporation ? 
A. Yes. 

Q. Now, were you enjoying the rights to operate amide either of 
those licenses on August 6, 1952? A. I wasn't licensed at that time. 
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Q. Are you a licensed broker at this time? 

* * % et * 

A. No. 

Q. Mr. Brown, in the absence of the enjoyment of your broker's 
license, it would not be legally possible for you to sell property for 
others as their agent and exact a commission for the sale, would it? 
A. That is right. 

* * ¥ * * 

CROSS EXAMINATION 
BY MR. MILLER: | 

Q. Mr. Brown, the fact that you don't have a real estate license 
does that prevent you from buying for your own account or selling for 
your own account? A. Not at all. I do that constantly. 

Q. When was the last time you had a broker's license? A, I 
believe it was 1954, I think, or 1953. 

Q. And can you tell us whether or not you surrendered that 
license? A, Yes, I did. ‘ 

Q. Voluntarily? A. Yes, I did. 

Q. Now, Mr. Brown, I think you mentioned something about 
having Some experience in the real estate business? A, Yes. 

Q. Since you started in 1946 have you devoted your entire time 
to real estate dealings? A. Yes. 

Q. And are you familiar with the values of property in the area 
of the 300 block of Webster Street? A. Yes. 

Q. And are you familiar with the values of real estate in the 600 
block of You Street? A. Yes. 

Q. On August 6, 1952, from your inspection and based upon your 
experience, can you tell us what the fair market, cash value, of 333 
Webster Street is?! A. Cash value at that time was somewhere in the 
neighborhood of $12,000, twelve, five. 

Q. $12, 000 to $12,500? A. Yes. 

Q. And do you know the fair market value at that same date on 
credit terms? A. Yes. For a down payment, not an all-cash sale, it 
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ran between $15, 950 and $16, 950. 

Q. Did you say $16,950? A. Yes. 

Q. Would there by any variation in those two amounts) ion 
September, 4, 1952? A, I don't quite understand your question. 

Q. In other words, I have asked you the values on August 6. 
A. Yes. 

Q. I want to know whether it is the same or any tices on 
September 4 of the same year, a little less than a month later? A, 
Oh, no. 
Q. Now, do you know what the fair market value on August 6, | 
1952 is of the You Street property, 602 You Street? A. Yes. 

Q. What was the fair cash market value on that date ? 4 Between 
$8, 000 and $8, 500. 

Q. Do you know what the fair market value on terms, where the 
down payment is made and the balance is taken care of by deeds of 
trust on the same property, on the same date? A. Yes. — 

Q. What is that value? A. Around $11,950. 3 

Q. And, sir, on September 4, 1952, was there any variation on 
that date from the figures you have just mentioned on August 6? A. No. 


* * * * ok 


BY MR. MILLER: 


Q. I ask you to look at these photographs and tell us whether 

these substantially depict the character and the description ‘of these 
184 two houses, on Webster Street and You Street, on Angust 6, 1952? 
A. These are the houses. | 

* *x 5 c 4 * 

Q. Now, will you describe the property at 333 Webster Street, 
Northwest on August, 1952? A. A row brick dwelling, about eighteen 
feet wide or so, with Colonial style front porch. It is what is known in 
the trade as a light tapestry brick. It is a very pretty type and you 
have variations in the brick which lends to its attractiveness. 

It is a fairly modern home, built in the last 25, not over 30 years. 
It is located in a section where the population was moving at that time 
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and is still moving, too. 

The first floor had the usual three rooms with a side hall plan-- 
living room, dining room and kitchen. This particular house had a rear 
porch added to it. 

The upstairs had the usual three bedrooms and a porch added to 
the back of it, and a fairly modern bath. 

There was a basement and it had some of the makings of a 

185 recreation room, and a nice long yard, as I recollect. 

I can't remember whether it had a garage. 

It was in very clean condition, except for three rooms, which, 
although they were in pretty good shape, we redid at the request of the 
purchaser. 

I would say that the lot must have been somewhere in the nieghbor- 
hood of 100 to 150 feet in depth. 

Q. How about the You Street property? A. The You Street 
property was fairly old, as is true of the entire neighborhood. It is 
not too far from the ball park. I would guess that it was at least 50 
and possibly 75 years old. 

* * * * * 

It has a bay window on the front of it, which is fairly prevalent 
in the older type of homes. As I recall, it had two rooms -- it was a 
three-story affair, known as a 2, 2, 2, type of dwelling. 

It is a rather unsatisfactory arrangement. You have two rooms 
on the first floor, which might consist of living room and kitchen; and 
then you have two rooms on the next floor; and then two above it. It 
wasn't a very popular type of house. 

186 And it was old. It needed decorating, and a small back yard. 
There were no steps in the rear, just some old cans to walk down to 
go out of the house to the rear. 

I don't recollect whether there was a basement or not. Yes, I 
have a notation that there was a cellar, and the pmperty had oil heat, 
that is, the old furnace had been converted to oil. 





188 


189 


190 


191 





89 : 

I believe that there were two very old-fashioned baths, think 
one on the second floor and one on the third floor. ! 

I don't recollect whether the baths had the usual wash stand which 
is now required by the District of Columbia for every house. : 

Generally, it was in fairly poor condition. Well, that is about it. 

% * * * * 

BY MR. FINNEY: | 

Q. I show you the backs of these pictures, which have dates, do 
they not? A. Yes. ! 

Q. One shows it was taken“on June 28, 1955 and the other one on 
July 8, 1955? Is that correct? A. That is what it says. 

Q. Now, can you tell me whether that picture correctly depicts 
that house as of August or September, 1952, and that is the ‘Webster 
Street house? A. All I can say is that thatis the house. _ 

* * ™ * i 

A. If there were any changes made in the front of it, don't 
remember. : 

Q. Can you tell from looking at it, whether there were any changes 
made since September, 1952? A. Not from looking at it. | 

Q. Do you have any personal knowledge as to whether any changes 
were made? A, I have been advised that there were changes made. 

ae * cd * ae 

Q. You knew, did you not, Mr. Brown, that the Coates’ owed on 
an FHA note at the time of the consummation of the transaction with 
them? A. They so advised me. 

Q. Well, you had a provision that they would pay it oft 2? A. We 
discussed it and it was agreed that they would undertake to: pay that; 
that is the only way I would make the deal. . 2 

* * * * 8 


REGINALD 8S. BEARD 


DIRECT EXAMINATION 
BY MR. COLLINS: 
Q. State your name, please. A. ReginaldS. Beard. 
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Q. And where do you live? A, 3775 Oliver Street, Northwest. 

Q. And what is your occupation, sir? A. I am an investigator. 

Q. Where are you employed? A. Department of Occupations 
and Professions. 

Q. And does the Real Estate Commission come under that cate- 
gory where you work? A. That is one of the Board's or Commissions 
that we service and do investigations for. 

Q. Now, are you familiar with some of the operations of the 

Real Estate Commission? A. Yes, sir. I was formerly em- 
ployed by the Real Estate Commission. 

te * a % * 

BY MR. COLLINS: 

Q. Well, I will ask you if you have knowledge of the fact that 
the Real Estate Commission puts out a list of questions from among 
which are selected the questions a person has to answer in order to 
pass an examination to be a broker or real estate salesman? 


ae ak aE * 
THE WITNESS: Yes, sir, I have knowledge of such a list. 
BY MR. COLLINS: 


Q. Now, I show you -- will you mark this, please? 


(A document was marked plaintiff's 
Exhibit 5 for identification. ) 


BY MR. COLLINS: 

Q. I show you what has been marked piaintiffs' exhibit No. 5 for 
identification and ask you if you can identify that? A. Yes, sir; I can 
identify this. 

Q. Will you state what itis? A. This is a list of questions 
published by the Real Estate Commission, selections of which are used 

on the examination which is given on the examination to applicants 


and licensees. 
* *x "  ® * * 
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Q. Now, Mr. Beard, will you tell us whether this pamphlet, 
plaintiffs' Exhibit 5, is available to anybody who wishes to procure one ? 
A. Yes, sir; it is available to anyone. | 

Q. Now, pursuant to a subpoena have you brought with you the 
records of James R. Coates? A, Yes, I have. : 

Q. Would you kindly produce them? A, Yes. 

Q. Would you now refer to your records, sir, and tell us what 
your records indicate as to whether Mr. Coates has been licensed in 
any manner by the Real Estate Commission? A. Yes, sir. He was 
licensed as a real estate salesman August 25, 1947 and continued as 

195 such until September 17, 1949; came back and got a ‘iam again 
October 11, 1950 and held it until July 1, 1951. , 

Q. Now, sir, do you have a record to indicate whether Mr. 
Coates took the examination for a license? A, Yes, sir. 

Q. Do you have the actual examination papers? A, Yes, sir. 

Q. Is that where it starts? A. Yes. : 

Q. Now, sir, will you tell us what the records indicate as to the 
grade that he made in that examination? 

MR. MILLER: I object. _ 

ae * mH x 

MR. MILLER: If your Honor please, with respect to the 
question as to what grade this applicant received, I abject & to it, but I 
have no objection to the rest of the file. 

THE COURT: What do you say about the objection? What is 

the materiality, Mr. Collins ? 

MR. COLLINS: Your Honor, it has been brought out that 
this man had a real estate salesman's license for a period, and I wanted 
to show his limited knowledge, since the question is as to his under- 
standing of real estate transactions, and it is important, and I wanted to 
show the limited knowledge that he has as shown by his examination. 


THE COURT: I will sustain the objection to the question. 
* * * * 
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Q. Do your records indicate how many examinations this man 
took? A. Yes, sir. 
Q. How many? A. One. 
Q. And when was that, sir? A. January 20, 1948. 
* a * * * 
198 JAMES E. SCOTT 
DIRECT EXAMINATION 
BY MR. COLLINS: 
Q. Will you state your name, please? A, James E. Scott. 
Q. Where do you live? A. . 1260 Irving Street, Northeast, 
Washington. 
Q. And what is your occupation? A. I am in the real estate 
business. 
Q. And how long have you been so engaged? A. About 30 years. 
Q. Do you have your own office, sir? A. Yes, sir, I do. 
Q. And where is it located? A. 711 Florida Avenue, Northwest. 
Q. And do you know the plaintiff James -- A. Yes, I do. 
Q. Coates? A, Yes. 
Q. Was Mr. Coates at one time working for you in some capacity? 
199 A. On two occasions. 

Q. And do you know, approximately, sir, the dates? A. No, I 
do not remember the dates. It is about three years ago, and then dout 
four years ago. I don't remember the dates. 

Q. Now, will you tell us what Mr. Coates was doing? A. Mr. 
Coates was a part-time salesman with me. 

Q. And while he was so engaged, will you tell us what his duties 
consisted of principally? A. Well, his duties were those of attempting 
to learn the real estate business and to produce sales and listings. 

Q. Did you have a chance to observe him while he was there? 
A. Yes, I did. 

Q. How did he learn? A. Well, unfortunately, Mr. Coates was 
also a taxicab driver at the same time he was employed with me, and I 
am afraid he devoted most of his time to driving the taxicab. 
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He was slow in learning, very slow in learning, and on the first 
occasion he was asked to turn in his license, and then he came back 
MR. MILLER: If your Honor please, I am going to suggest 
this is apparently an attempt to impeach their own previous witness. 
The previous witness has testified that a license was granted to this 
plaintiff and he was qualified because he passed the examination. 

Now they are coming in and saying, no, he wasn't qualified. I 
object to it. 

THE COURT: I think the testimony is proper, Mr. Miller. 
The objection is overruled. : 

* sd od * * 

MR. MILLER: I object to it on the further gounds and move 
it be stricken, on the further ground, that it is not responsive. 

THE COURT: I will overrule the objection. I think the 
question is a very general one: How did he learn? i 

Go ahead, Mr. Witness. ! 

THE WITNESS: He learned i very slowly and was asked to 
turn in his license. | 

Then about a year later, he came back and asked to be tried 
again, and I did try him again and on that occasion he showed no im- 
provement whatsoever, and I think withdrew of his own accord. 

* ak * * | 

Q. Did you have classes for real estate salesmen? A. Yes; we 
held regular classes. ! 

Q. Did Mr. Coates attend those? A, Intermittentiy; yes. 

Q. In your opinion, as you observed Mr. Coates, do you feel 
that when he was working for you that he understood real estate trans- 
actions ? 

MR. MILLER: I object to that, if the Court please. 
THE COURT: State the ground of the objection. 
MR. MILLER: The grounds are that the fact that this gentle- 


man says he is not qualified to engage in the real estate practice--that i 
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the body which is in charge of that practice has now stated that he was. 
I say two things: That he is contradicting his own witness, impeaching 
him, and secondly, his opinion as to what he believes would be totally 
irrelevant and immaterial in the light of what the Real Estate Com- 
mission said. 

MR. COLLINS: Your Honor, I think he would be the man who 
knew Mr. Coates during most of his experience inthe real estate busi- 
ness, and he was the one that took him in, and has an interest in him, 
and knowing what he knew about it, and he would be in a very good 
position to have an opinion as to whether he understood those trans- 
actions or not. I think it is vital. 

K * * * * 
202 THE COURT: The objection is overruled. 

Answer the question, Mr. Witness. 

THE WITNESS: Not satisfactorily. 

* uk * x ¥ 
CROSS EXAMINATION 

BY MR. MILLER: 

Q. And was one of those salesmen a gentleman named Mr. DeMoye? 
A. Yes, it was. 

Q. And he worked together with Mr. Coates, did he or did he not? 
A. He tried to help him. Mr. DeMoye acted more or less in the capac- 
ity of assistant to me. 

Q. Did Mr. Coates carry around with him any forms or contracts 
that your office printed? A, I am sure he did. 

Q. How about exchange contracts? A. No, we didn't do any 
exchange business. 

ae * co * xe 

203 Q. My question deals with forms, rather than business. A. No, 

he had no forms. 

Q. Now, what did Mr. Coates do at all in your company, if any- 
thing? A. He attempted to get listings and attempted to develop sales. 
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Q. And in doing that, he was given the listing forms, wasn't he? 
A. That is correct. | 

Q. And among the information requested on the listing form was 
the question of the amounts of trusts on the property? A.. Yes, that 
is correct. | 

Q. The balance? A. Yes. 2 

Q. And the taxes? A. Yes. : 

Q. And the amount of rooms in the property? A. Yes. 

Q. A general description of it, the heating system, and so forth?. 
A. That is correct. 

Q. And also what the people wanted for their property; is isn't 
that right? A. Yes, that is right. 

Q. And he would generally get them to sign that listing in in order 

204 to meet the requirements of the real estate law here? A. He 
brought in no listings. , 

* * * * : * 

Q. You say he attended lectures intermittently, what do you mean 
by that? A, Well, we had sales meetings twice a week, and there were" 
some weeks that he missed entirely, and he would come in for one meet-- 
ing, probably late. 

There was an apparent conflict in employment or inditference as 
to his learning. : 

* * * * * 


Q. Did he ever ask any questions? A. No participation. 
* * * * _: 


Q. So you don't know whether he knew or did not know, did you? 
A. From the results I would conclude that he did not know. 
* * * *  * 


MR. COLLINS: I would like to call Mrs. Coates back to the 


stand. 
Thereupon 
MARION E. COATES 
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Q. Mrs. Coates, I show you what has been marked Defendants' 


exhibit for identification 8 and 8A and ask you if you can identify those 
pictures? A. I can identify the first one. 

* * a * x 

Q. Now, will you tell us what thatis? A. Well, 8A is a picture 
that was taken after we had a concrete porch put on the front. 

Q. Does that picture truly show the appearance of 333 Webster 
Street as it existed in August or September of 1952? A. No. 

Q. Will you tell us what is the difference about it? A. The porch. 

Q. Will you tell us what work -- did you have work done there 
since you moved in? 

* * x % ae 

A. Well, we had a concrete porch put on the front. We had the 
columns rebuilt and the front woodwork painted, and we had an iron 
railing put up, and we had the back woodwork painted. 

We had new electric fixtures and plugs put in, and we put tile on 
the basement floor. 

We finished the back enclosed porch on the first floor, with new 
walls and paint. 

a x x * * 

Q. Now, I show you what has been marked defendants' exhibit 8 
and there is a red arrow pointing to the house. Is that the back of 
your house? A, No. 

* ca * * % 

BY MR. MILLER: 

Q. Mrs. Coates, you were asked whether the arrow pointed to 
the rear part of your house, which is defendants’ exhibit 8A for identi- 
fiction, and you said no. Is your house next door to this house? A, No, 
it is not. 

* * * * * 

Q. Does your house have a garage in back of it? A. Yes. 

Q. Isn't this building here the garage? A. No; my garage is not 
brick. 
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Q. Your garage is what material? A. Tin. 

Q. Now, this house which is the front, that is substantially your 
house in August of 1952, isn't it? A. Except for the porch and the 
columns. | 
Q. Well, you did have a porch there previously, didn't you? 

211 A. Yes. | 

Q. And you just changed the porch? A. Yes. 

Q. Was it brick columns before? A. Yes. 

Q. You just rebuilt them? A. Yes. 

Q. And the porch was a wooden porch, the floor? A. Yes. 

Q. And you have a concrete porch floor? A. Yes. | 

Q. But the general appearance of the house is the same, isn't it? 


* * * * * 
217 LOUIS BOJAN 
DIRECT EXAMINATION 
BY MR. MILLER: 
Q. What is your full name? A, Louis Bojan. 2 
* * * * / 
Q. What is your business? A, Real estate broker. 
Q. Are you a licensed broker? A, Yes, sir. , 
* * * * * 


Q. Are you related to Mr. Sidney J. Brown, who sits to my right? 
| 


218 Q. What is the relationship? A. Brother-in-law. ! 
ak * a x * 
Q. Now, directing your attention to July and August, 1952, were 
you employed by him? A. Yes. 
Q. In what capacity? A. Salesman. 
Q. Were you a licensed salesman at that time? A. Yes. I 
believe I was. If I remember correctly at that moment, I believe I was 


a broker. 
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Q. Well, you were either a broker or a salesman, licensed, is 
that right? A. Yes. 

Q. Directing your attention to sometime in July of that year, did 
you have occasion to speak to Mrs. Coates here? A. Yes. 

* a * * * 

Q. Will you tell us the circumstances, where and when it was? 
A. Well, I was in the office and received a phone call from Mrs. 

Coates, and it was on an ad that we were running. It was a trade 
ad; we called it a trade ad, and she called about trading her house. 

We discussed the procedure toward the trade, in other words, what 
we do. 

Q. Well, what did you tell her? A. I told herI have to come out 
and look at her house, and also take her out and show her other houses; 
in other words, what she had in mind. 

Q. Did you do that? A. Yes. 

Q. Did you go to her house? A. Yes. 

Q. How soon after the phone call? A. I don't remember exactly 
but roughly, I would say, that evening or the next day. I don't remember. 

Q. Proceed and tell us, sir, as to what was said and done at her 
house, if you remember? A. Well, when I arrived at her house, I 
looked at it to give myself an idea what the house was, and after that, 
after looking at it, I told her how we work out the trade. In other words, 
the main thing was to find a house she liked, and then we would be able 
to sit down and work out a trade. . 

Actually, after I showed her the house she liked, I told her she 
would come in the office, after Mr. Brown had looked at her house, at 

her house. 

Q. Well, did you tell her why you had to have Mr. Brown look at 
her house? A. Yes. 

Q. Why? A, Because he was the actual appraiser who would put 
the value on her house. 

Q. Did you discuss any question about selling her house at that 
time? A. No. | 


vr a a a a a a a a a a 
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Q. For $14,000 or $15,000? A. No; none whatsoever. 

Q. Now, did you take her out to look at properties? A, Yes. 

Q. How many properties did you show her? A, I don't remember 
for sure, but I showed her at least two houses. 

Q. Did there come a time that you took her to Webster Street? 
A. That is the time I took her to Webster Street. 

Q. What occurred or what was said? A. Well, sotualty, 1 
showed her the house next door which I believe was 331 Webster, and 
I told her that we had something pending on that house, as far as a 
possible deal on it, and I asked her how she liked it. | 

Then she told me she wanted a house with back porches. Now, 
this I am not exactly sure about, as to whether she pointed to the one 
next door, or if it was vacant, and I don't just remember the exact 
procedure on the house next door, but I showed her that. | 

In other words, I made a second appointment and showed her and 
her husband the house next door, and they liked that apparently because 
it had the back porches, but otherwise, they were about the same houses. 

Q. Did you have 333 Webster Street for sale, yourself, the first 
time you took her out? A. No; we obtained it for her. | 

Q. Was there any sign on the property? A. Yes, tere was a 
sign. | 

Q. Whose was it? A. If I remember correctly, it v was a Walsh 
sign, a person by the name of Walsh. 

Q. Now, did she express anything about 333 Webster Street tine 
you showed it to her? A. Yes, she said she liked it very much. 

Q. Did you quote any price to her? A. No; not an exact figure. 

Q. What did you tell her? A, Well, she asked me what the 
house in the--she actually asked me what the price of the house was, 
and I said I did not know at this moment. 

I gave her an idea of what the houses in the area sold for. 

Q. What did youtell her? A. If I remember correctly, it was 
between $14, 950 and $16, 950; they vary in the area. 3 
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Q. Now, have you told us everything that you toldher? A, I 


believe so. 

Q. After that, what is your next relationship or acquaintanceship 
with this deal? A. Well, I took them home, andI told Mr. Brown to 
look at the house, their house, and he did. It took him a while, roughly, 
I would say, between two and four weeks, I don't remember exactly 
but after he looked at the house, her house--actually, I was speaking 
to Mrs. Coates in between times, and I told her I could not do any- 
thing until Mr. Brown looked at her house. 

After he had looked at her house, I made an appointment for Mr. 
and Mrs. Coates to come into the office, and also, I believe, her mother 
came in, a Mrs. Brown, came into the office, also. 

Q. Were you present? A. Yes, I was in the outer office. 

Q. Were you present at the desk to hear the conversation that 
went on between them? A. Yes. When they came in, we all went into 

223 Mr. Brown's office. Mr. Brown discussed it with them. 

Q. Tell us what was said and who said it. A. Well, Mr. Brown 
talked to them about their house and what they would pay for the other 
one. Actually, it was a difference what they would pay; what they would 
take over and what he would be taking over on their house. 

Then there was a question of some side loans. I think it was an 
FHA or something similar to it; that they were to continue paying on 
their own. 

Then, after all of the discussion, Mr. Brown asked them if they 
were satisfied, and they looked at each other, and said yes, and at that 
time he started to proceed to draw up the contract. 

Q. Did you see whether or not he showed it to them? A. Yes. 

Q. What did they say when he presented it to them to sign? A. 
Well, first of all, before he presented it, he handed them one copy, and 
he held one copy himself, and read it to them. 

After he finished reading the contract to them, he asked them if 
they had any questions, and they looked at each other and said, no. 

Then he asked them if it was all right, and they said yes, and 
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224 they signed the contract. 

-Q. Did you hear whether or not Mr. Coates or Mrs. Coates said 
to Mr. Brown that they did not understand what was in it, and wanted him 
to explain what was in the contract? A. No; because it was explained. 

Q. Did you hear Mr. Brown say to them that he was going to 
sell You Street and after paying off the loans and the FHA note and his 
commission, that he would give him the proceeds? A. No. . 

Q. Was that said? Anything like that said at all? 


* * * * * & # * 
THE WITNESS: No. 
* * * * * * * a 3 


CROSS EXAMINATION 
BY MR. COLLINS: : 
x * 5 x 5 * * Bs 
228 Q. Now, Mr. Bojan, Mr. Brown and the First National Realty 
Company were not at that time duly licensed brokers; isn't that so? 
A. I believe not. — 3 
be . * * * * * * * | * 
Q. And in order to complete this transaction, it was necessary 
that Mr. Brown own the piece of property in order to deal in this 
situation? | 
* * * * * * * (Ow 
229 * * * Yes. In most of the properties we had to sell, in other 
words, it was our own property, Mr. Brown's property. | 
* * * * * * * *_ 
Q. You say most of it was your property. As a matter of fact, 
at that time all the property you were dealing in? You had to deal with 
your own property? A. Yes, that is right. | _ 
Q. Do you recall identifying yourself as a salesman for Mr. ~ 


e Brown? | 
os * Pe * * x * * i: 
- A. Yes. 
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Q. Do you recall Mrs. Coates and yourself having a discussion 
as to what property in the neighborhood was bringing? A. In her 
neighborhood ? 

Q. Yes. A. No; no question whatsoever. 

230 Q. Was it of any interest to you what similar properties in that 
neighborhood were bringing at that time? A. I had my own opinion but 
I didn't have to ask Mrs. Coates. I felt my opinion would suffice as 
to what I thought her house would bring in that neighborhood. 

Q. Did you ask Mrs. Coates what she wanted or thought the 
property should bring? A. No. 

Q. Do you recall Mrs. Coates telling you that property around 
there was bringing between $14,000 and $15,000? A. No. 

Q. Do you recall Mrs. Coates--you telling Mrs. Coates that in 
the matter of price that you would have to talk with Mr. Brown, your 
broker? A. Well, he is not my broker. I have to speak to Mr. 
Brown about the value of her house, the exact value. 

Q. What did you tell her? 

® Bd & * * 

A. Well, I told her I will take her out and show her some houses to 
find a house that she likes and after we find a house that she likes, I 
will have Mr. Brown come and look at her house. 

Q. Do you recall saying that you would have Mr. Brown, your 
broker, set the price? A. I don't believe I said that. 

231 Q. Now, do you know who typed the contract at Mr. Brown's at 
the time of settlement? A. Yes. 

Q. Who? A. You mean, at the time of closing the deal? 

Q. At the time of the contract. A. Mr. Brown typed the con- 
tract himself. . 

Q. Was that done, was that contract typed before or after the 
Coates' went to that office? A. This was after. Actually, they were 
sitting in the room with Mr. Brown and myself when he typed the contract. 
It was impossible to type it before. 


* cd * x fos 


A 








103 


232 Q. As a matter of fact, you procured the sale of You Street, 
did you not? A. DidI resell You Street? 
Q. Yes, sir. A. Yes. | 
Bi ba * ce * 
233 THE COURT: This is beyond the scope of the direct examina- 
tion. The question does not relate to the credibility of the witness. 
Do you want to make this witness your witness for the pur- 
pose of this testimony? | ! 

*x x m * m 

Yes, your Honor. 
THE COURT: Very well. You may proceed. 

This is direct examination, go ahead. 

BY MR. COLLINS: 

Q. Mr. Bojan, I show you Plaintiff's exhibit 3 and ask you if 
this is, if you were--well, first of all, can you identify this ? A. Yes. 

¥ 5d x * es 

234 Q. And that contract shows the date of August 22, 1952? A. Yes. 
Q. And is that the date that was signed, as far as youknow? 
A. Yes. 

Q. Now, it was after this contract was procured that the settle- 
ment was set at Mr. Brown's office for the conveyancing of the proper- 
ties? A. Yes. 

Q. Were you present at the date of settlement? A. Yes. 

* * * * a: 

235 Q. Now, do you recall any discussion on that occasion of settle- 
ment with regard to the settlement sheet? A. Mr. Brown, I believe, 
went over the settlement sheet with them. ! 


Q. And did he explain the settlement sheet to them? A. Yes. 
* * * * * 
236 Q. As you understand it, would it be usual for the Title Company 
that prepared a deed to have a noting fee for looking it over P after the 


title company had prepared it? | 
& * * * _ 
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237 The Title Company usually does not charge for noting their own 


papers. 
* * * * * 


Q. Now, do you recall any discussion, explanation by Mr. 
Brown, as to the $8 for noting conveyances? A, I don't remember 
anything on that as far a noting goes. In‘other words, whether he 
explained it or did not explain it, actually, at that time, I just do not 
remember. 

Q. Now, do you recall any discussion, explanation by Mr. Brown, 
as to the recording charges? A. I don't remember the figure. I 
believe I heard they mentioned what the recording was. 

In other words, some figure. I don't remember what it was. I 
think he explained it to them. 

Q. Do you recall whether or not he explained to them about the 
revenue stamps? A. I believe he mentioned revenue stamps to them. 

* oe * cs % 

SIDNEY J. BROWN 
DIRECT EXAMINATION 
BY MR. MILLER: 

* Bd * Se a 

Q. Mr. Brown, in June and July and August of 1952, in the real 
estate business what did you principally do in that business? A. I was 
buying properties for my own account and reselling them. 

Q. Did you brokerage any? A. Hardly any. 

Q. What is your best recollection, for the months of June, July 
and August? A. Maybe one brokerage sale. 

Q. The rest of them were--you were buying and selling? A. Yes, 
sir. 


Q. Now, Mr. Brown, with respect to plaintiffs’ exhibit No. 1, 
which is the contract, do you recognize it? A. Yes. 


Q. Did you get this contract printed yourself? A. Oh, no. 
Q. Where did you get the form? A, I purchased the form at one 
of the local printers. . 
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Q. Are those forms used in the ordinary course of your business 
245 for trades? A. Yes. 

Q. Do you know whether or not you have purchased any giao 
from the Law Reporter Printing Company? A. Yes, I have. 

* * * * * 

Q. Now, Mr. Brown, at this particular time, did you con- 
summate other exchange transactions similar to this one? | 


* * * * * 
246 THE WITNESS: Yes, I did. | 
* * * * * 


I propose to offer and identify five other transactions in this 
particular period. Do you want to have them marked as one’ exhibit, 
A, BandC, or separately, your Honor? They all involve the same 


question. 
* * * * a 


MR. FINNEY: I am going to object to counsel. using these 
for any purpose whatsoever because the question primarily was: At 
this particular time did you engage in any other similar transactions ? 

One of these is dated November 15, 1952; one which is in June, 
247 1952 is undated as to the exact date; and another one is the 17th 
of May, 1952; another one January 12, 1953, and another one January 


14, 1953. | 
* * * * | * 


Q. I show you these five documents and ask you whether or not 
they represent typical executed consummated exchange contracts in 
your business? A. Yes, they do. | 


| 


* cs * a _ #* 
248 THE COURT: I will sustain your objection except as to the 
two exhibits dated May and June, 1952. ! 
cs * * * : * 
250 Q. Mr. Brown, after August 26, 1952, did you continue to 


participate in exchange contracts? A. Yes, I did. 
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Q. Now, when was the first time you became acquainted with 
either Mr. or Mrs. Coates or the property at 602 You Street, North- 
west? A. Sometime in July, 1952. 

Q. How did that come about? A, I believe I may have spoken 
to her on the phone on an occasion during that time. 

* ar ae ad aK 

Q. Give us your best recollection of what was said on the first 
conversation? A. My best recollection is that she told me something 
about the indebtedness against her property, and she advised me that 

251 the owners of the property were herself and her daughter--her- 
self and her mother. 

Q. What did she say, if you recall, about the debts on 602 You 
Street? A, That she owed about $5700. 

Q. Anything further said about the indebtedness? A. Not that 
I can recollect. 

Q. What did you say? A. I told her that we would let her know 
something. 

Q. After that conversation, what did youdo? A. It was some- 
time in the latter part of July that I looked at the two pieces of property, 
one at 602 You Street, Northwest, and the other at 333 Webster Street, 
Northwest. 

Q. Now, at that particular time when you looked at 602 You Street, 
Northwest, did you contact Mrs. Coates personally, that is, talk to 
her personally at that time? A. I don't believe so. 

Q. All right sir. When did you look at 333 Webster Street? 

A. The latter part of July. 

Q. Did you have any connection with either trying to sell or 
exchange it in any way prior to the time of going out? A, I did not. . 

Q. What did you do with respect to 333 Webster Street after you 

252 inspected it? A. I talked to a broker by the name of Joseph 
Conrad. 

Q. Who was he connected with? A. Well, he was--he used to 

sell a lot of property for Thomas Walsh, who had a sign on it. 
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Q. Who is Thomas Walsh? A. They are real estate brokers. 

* ae * * * 

Q. As a result of the discussion you had with Mr. Conrad, what 
next occured? A. I was advised of the price that was equined for the 
property at 333 Webster Street. 

Q. What price wss that? A. $15,000 for cash. 

Q. Did you purchase 333 Webster Street for $15, 000 all cash? 
A. No, I purchased it for a lesser amount. | 

Q. For how much? A. The total cost was $14, 250. _ 

Q. Did you have to pay anything in addition to that? A That 
included a commission of $500 to two brokers. 

Q. How about settlement charges? A. Yes, I did pay those. 

Q. Do you recall what that was? A, Approximately $200. 

* * * * ie 

Q. I will rephrase the question. | 

When did you make settlement on the Webster Street house in 
which you acquired the Webster Street property? | 


* * * * _ 
A. About the 4th of September. | 
* * * * ioe 


Q. WhatI want to ask you is, what, in your opinion, ! at the time 
you were negotiation for Webst er Street, was the fair and reasonable 
market value, cash price, of the Webster Street property? A. Around 
12, 12-5. 

Q. After you make arrangements to acquire the Webster Street 
property, what did you next do? A, I believe I asked Mr. | ‘Bojan to 
bring his people to my office so that we could discuss it. | 

Q. Before they came to your office and after you had arranged 
to acquire it, did you have any discussion with Mrs. Coates? A. Well, 
just maybe one conversation, which I told about before; that was very 
short. 

Q. Do you remember when they came to your office ? A. It was 
on the day the contract was signed. 
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Q. That is, on August 6, 1952? A. If that is the date; yes. 

Q. Who was present besides themselves and yourself when they 
came there? A. Well, who is the Notary public--Mr. Mandel and Mr. 
Bojan was present. 

Q. Well, will you tell us at the time they came there where you 
went to discuss this matter with them? Where was it? A. Well, they 

was in my office. We had an outer office, and a smaller inner 
office, private office. 

Q. In your inner office? A. Yes. 

Q. Tell us exactly about the chronology, if you can, what was 
said and who said it. A. I started off by explaining to the Coates’ that 
the property they particularly wanted, 333 Webster Street, I didn't own, 
and that the people were asking a rather high price for it; that I didn't 
particularly want to purchase that property for my own resale at the 
price that they were asking. 

I said that in view of the high price that these people were asking 
for the property, I would, of course, have to increase the price which I 
might normally charge for such a piece of property, had I paid the 
usual price that I pay for it. 

As a matter of fact, if I recollect correctly -- 

aK bd * * * 

THE WITNESS: I discussed with them again about what other 
properties they had seen which I owned, and apparently they had seen 
some others, and they said they had seen some others, and they wanted 
this particular property, and they were fairly anxious to get it. 

I advised them that I would have to go out and buy the property, 
and under the circumstances, I told them that it would be necessary for 
them to bind themselves to give me their property and to take this 
property in the event I acquired it. 

I pointed out to them that the total amount of the indebtedness 
which they would have to assume on this property on Webster Street was 
$14,450. I told them that I thought I could get around $9, 000 first trust 
and that I would take the difference in second trust. 
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They were concerned about what the total payments might be. I 
told them that these payments should not exceed $122 a month, a figure 
which I computed out, utilizing the $9,000 first trust, at so much per 
thousand, and the balance a $5450 second trust, at $10 per thousand. 

However, they wanted to be sure that it would not exceed $122 
a month. So I] put in the contract that the payments would not exceed 
it since I expected to hold the second trust in the first instance, and I 
could make the payments on that in any way I saw fit, and that was 
agreeable to both of us. ! 

Of course, they had uxeviousiy advised me of what the loan was 
on their property, but then they mentioned the fact that they had an FHA 
loan which they were carrying--I don't recollect, $200 or $300--but I 
told them I had figured the deal so closely, that there was 80 little 
margin in it for me, that I was not in any position to undertake any 
obligations, other than the $5750 which I had figured on, in computing 
the deal and in making an offer on the Webster Street property. 

As a matter of fact, at the time that I was talking to the Coates' 

I had still hopes of getting the property for $13, 750, net cost to me, 
but as it turned out, I paid the $13, 750, net to the sellers. : 

Of course, they insisted on getting it net, and I was required to 
pay the brokers who handled the transaction for me, selling it to me, $500. 

So actually that was $500 I had not even figured on paying out 
when I made the deal with the Coates'. 

I explained to them that the property on Webster ner would 
stand them :about $16, 950 and that I -was-transferring their " 
equity from the You Street property to this property at 333 Webster Street. 


I believe they discussed the matter among themselves for a few 
moments, and then they acquiesced in the transaction. : 


And then I drew--oh, yes, there was some discussion, as I re- 
call now, about a refrigerator which they had in their You Street 
house, and J was not quite sure whether the refrigerator in the Webster 
Street house would go with the property, and I agreed to let them have 
the refrigerator from the You Street house. : 
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There was also some discussion about two or three of the rooms 


being a little shabby, and I agreed to paint or paper them. 

Having discussed all these things, I went ahead and I put three 
copies of the contract in the typewriter and typed it up myself. 

After typing it up, I handed, ‘I believe, all three copies to the 
three people present, Mr. and Mrs. Coates, and Mrs. Brown, the 
mother, and they went over it, and they asked some questions, and I 
took a copy of the contract, and I went over the figures, just as I had 
spelled them out prior to entering into the contract and prior to my 
typing it up. | 

After I explained all these things to them once again, I told them 


they would need a couple of hundred dollars to cover title fees and there 


was some question of possession--this was prior to the contract, if I 
recollect--and I told them they would not have to move out of their 
house on You Street until I could let them move into the house on 
Webster Street. . 
I believe I put that in the contract. 
When they were all satisfied with the trrms I put in, what I told 
them I was putting in, and they looked it over, and, why, I signed it 
first, and then I had the Coates and Mrs. Brown sign the contract, and 
I told them that I would notify them when the settlement would be made. 
Now, at the time I had not acquired title to the Webster Street 
property-- ~ 
* * - _ * 
Q. Did you give them a copy of the contract? A. Yes, I did. 
Q. Did you put anything in the contract or insert anything in it 
after you typed it and took it out of the typewriter? A. No, I did not. 
Q. At the time they signed it, did they not, in your presence-- 
A. Yes. — 

xe * * * % 

Before they signed it--did Mr. and Mrs. Coates say to you they 
did not understand what this contract said? A. No, they did not. 


LF 


~S « 3 
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Q. Did you tell them that it means that you were going to sell 
the You Street property for them sometime in the future, pay off the 
first trust, the FHA loan, take your commission, and aie them the 
proceeds incash? A. No, I did not. 

Q. Did you discuss anything about commission at all? A. No, 
I did not. ! 

* * * * : * 

Q. Now, Mr. Brown, after they left the office, did you on 
August 29, 1952, write them this letter? 

I think it is defendant's No. 1. The original of this letter? 

A. Yes, I did. | 

* * x * a 

Q. Did you hear from Mr. and Mrs. Coates or Mrs. Brown 
about this letter? A. I don't believe I heard anything from them. 

Q. Did you then write another letter on September 2, 1952, 
defendant's exhibit 2? A. Yes, I did. 

Q. Is this the letter? A, Yes, sir. 

aK * ae : * | * 

Q. Now, Mr. Brown, as a result of this letter, did Mr. and Mrs. 
Coates and Mrs. Brown appear in your office on the 4th of September? 
A. Yes, they did. 

Q. Who was present besides them and yourself? A. : believe 

this Mr. Mandel, the Notary Public. | 

Q. Is he employed by you? A. He was at that wid 

x * x ca * 

Q. Will you tell us from the time they came in, exactly the 
chronology of what was said, what you were doing, and who said it? 
A. Well, the settlement sheet had been prepared by Mr. Mandel, and 
all the necessary papers, such as the deed on the Webster Street 
property and the deed on the You Street property, as well as the second 
trust on the Webster Street property. 
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These papers were all on the desk and the Coates and Mrs. 
Brown all sat down in a position where they could look at the settle - 
ment sheet, and I' went over the sheet with them explaining to them the 
various items that appeared on it, and finally advised them what the 
total necessary money was of the settlement fees. 

It came to more than the amount that they had, and Mr. Coates, 
I think, went to get some additional money and brought it back, and 
the Coates, Mr. and Mrs. Coates and Mrs. Brown signed the settle- 
ment sheet, and then the Coates and Mrs. Brown signed the papers on 
Webster Street, that is, the second trust, and Mrs. Brown and Mrs. 

Coates signed a deed on You Street, and they acknowledged their 
signatures to Mr. Mandel. 

Q. Did you give them a copy of the settlement sheet? A. Yes, 
I did. 

Q. During the entire course of settlement, did either Mrs. 
Brown or Mr. or Mrs. Coates state to you that they did not understand 
what they were doing? A. No, they did not. 

Q. Did you tell them at that time that you were going to seil 
You Street in the future, at some future time for them, pay off the 
first trust and the FHA note, take your commission, and pay them the 
balance of the proceeds? A. No, I never did. 

Q. Did you ever discuss commission at that time? A. No, I 
did not. 

% * * x * 

Q. Is this the deed that you prepared for the Coates to sign, 
Mrs. Coates and Mrs. Brown, conveying the You Street property to 
you? A. Yes; this was prepared in our office. 

Q. Did they sign it in your presence? A. Yes, I was present 
when they signed it. 

266 Q. Now, I notice in the upper righthand corner is typed the 
figure 602 You Street, Northwest. Was that on there at the time they 


signed it? A. Yes, it was. 
: * * 
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Q. Now, at the same time did you have executed the second deed 
of trust on the Webster Street property for the amount above the $9, 000 
first trust? A. Yes, I did. 3 

* * * * | * 

Q. Was there anything else done at your office in connection 
with that settlement that you haven't told us? A, Well, they turned 
over to me their monthly payment book on 602 You Street, and I ad- 
vised them I would mail to them the books covering their purchase of 
333 Webster Street. | 

aK * me m / 

Q. Now, you have heard her testify about her calling you the 
next day? A. I heard that. 

Q. To advise you that the property on You Street was sold, 
and she wanted to know when she could get her money? Do you 
remember her testifying? A. Yes. 

Q. Did any such conversation take place? A. No, it didn't. 


a * x * : x 
Q. Did you ever tell her? What do you want, blood? A. No, I 
didn't. : : 


Q. Did you ever use those words? A, I never did. : 

Q. After she left the office on the day of the settlement, September 
4, when was the next time you heard from Mr. and Mrs. Coates and 
Mrs. Brown? A. Well, I was served with papers some two years 
later, approximately two years later. | 

Q. Did they ever communicate with you during that time and 
make any objection to the settlement that was had on September 4? 
A. No. 

Q. Or the contract dated August 6? A. No. ! 

Q. Did any attorney in their behalf, before you were ; Sexmes 
with papers in this case, contact you? A, No. 

Q. Did anybody ever come to your office and discus the matter? 
A. No. 
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Q. Now, Mr. Brown, in making the settlement for the purchase 
of the Webster Street house, how much cash did you put into that 
property in its purchase? A. I put up the $4750, representing the 
difference between the $9, 000 first trust, and the $13, 750 purchase 
price; since I had already put up the $500 deposit, I recollect, on the 
purchase of it. 

Q. Ican't hear you. Iam sorry. A.. Well, to sum it up, at 
the time of settlement, I was required and did put up a total of $5, 250, 
including the commission which I paid the broker. 

Q. Does that include the settlement charges? A. No, it doesn't. 

Q. And how much of a first trust did you get on Webster Street? 


A. $9,000. 
* * * * * 
275 *** Who executed that $9, 000 first trust? A. I did and my wife did 
as well. 


Q. Did you sell the Webster Street property subject to that 
trust to the Coates’? A. Yes, I did. 
Q. Now, in the sale of it, you took back a second trust? A. Yes. 
Q. Of how much? A. $5, 450. 
% * * ae aK 
276 Q. On the You Street property, you took that over subject to the 
first trust of $5750, is that right? A. Approximately. 
Q. After that did you obtain a new first trust? A. Yes. 
277 Q. How much was that? A. $7,000. 
Q. And out of the $7,000, the $5750 was paid? A. Yes. 
Q. Now, in Webster Street, Mr. Brown, did you sell that second 
deed of trust on the open market? A. Yes, I did. 
Q. The second trust of $5450? A. Yes. 
Q. What did you get for it? 


*x * * % * 


THE WITNESS: $3, 250. 
* * * * * 
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Q. Now, on the You Street property, did you resell that property 
later on? A. Yes, I did. 
Q. Did you sell it on a cash basis or a credit basis ? A I 
sold it on a credit basis. 
ans Q. What did you sell itfor? A. I believe it was su, 000, 
278 $14, 500 or $14, 950. 
Q. How much cash did the purchaser pay as the down o— 
in the purchase of the You Street property? A. $600. ! 
Q. Did you advance any sums for her in settlement? A. Yes. 
Q. How much? A. $177.36. i 
Q. What was the net cash you then received in the resale of the 
You Street property? A. $422.64. 
; Q. What was the net amount of cash you received then from the 
difference between the new first trust and the one that was paid off, 
~ and what was paid by the purchaser in connection with the You Street 
Md property? A. On the refinancing of the You Street property for 
$7,000, the new loan of $7,000, the gross amount that I received was 
approximately $1250, against which I paid the settlement fee of approxi- 
mately $175, or a net amount of $1, 075 plus $422. 64 I received from 


ns the purchaser, which gave me $1497.64, andI paid a commission out 
° of these funds to my salesmen for selling the property of $300; and I 
i. also paid to decorate this property approximately $250. ; 

bs So that I had expenses of $550 against the $1497.64 which I 

> received from the refinancing of that property and from the down 

ne 279 payment. | 

‘g So that the net figure I received from the sale of 602 You Street 
- was $947.64. ! 
” Q. In the sale of the You Street property, did you take back any 
x other deeds of trust? A. Oh, yes. 

‘ When I sold the note-- 


Q. What note? A. On the 602 You Street--I had the second 
trust note. 


¥ 
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I asked you: Did you take any back? A. Yes. 

How many? A. I took back two notes. 

The second trust note? A. Of $4, 000. 

And third trust note? A. Around $3200. 

What did you do with the second trust note? A, Sold it. a 
For how much? A. $2200. 


And did you sell the third trust note? A. No, I did not. 
* xe x * 


“PHO LL OO 


280 Q. Mr. Brown, would you resume your seat. 

During the time that you have been in the real estate business, 

have you bought and sold and traded in deed of trust notes secured by 
281 real estate? A. Yes, I have. 

Q. Did that include first trusts? A. Not many first trusts. 

Q. How about second trusts? A. Yes. 

Q. How about third trusts? A. Hardly any. I haven't bought 
any. I haven't sold any, either. 

Q. Are you familiar with the values of them? A. Oh, yes. 

Q. How did you acquire that knowledge of values of third deed 
of trust notes? A. Through the attempt to offer them for sale at 
various times, and also from the fact that other people offered them 
for sale, and observing other people in my business buying and selling 
various types of deferred purchase-money notes. 

Q. How many notes do you have, sir? A. Well, I would say 
in excess of 100. is 

Q. And how many notes would you say you have, deals that you si 
have participated in, involving the sale or purchase or trade of a < 
second-trust note? A. In the neighborhood of 500. * 

Q. And how many transactions have you participated in in which bi 
you either offered for sale or someone offered to you for sale or you = 

« 


282 have knowledge of sales of third deed of trust notes ? 
* * « x * = 
THE WITNESS: Around 50 transactions. 
* * * * Sd 
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Q. Mr. Brown, in your opinion, what was the fair market value 
on September 4, 1952 of this third deed of trust note secured on pre- 
mises 602 You Street, Northwest in the sum that you said was approxi- 
mately $3200? ! 

* * * * is 

THE WITNESS: There was no market value for a third trust 

note of this character. 

BY MR. MILLER: , 

Q. What was the value of the note, itself? A. You could not 
get anything trying to sell it; no one would buy it. : 

Q. It had no value? A. No, because, you see, there was no 
security for it, the amount already ahead of it which was $11,000, was 
so great that a person purchasing a note of that character had no 
security. : 

Q. Well, you are telling the reasons for your determination of 
value. I am trying to find out from you what was the value. Either 
it had some value or no value. A. There was no fair market value 
because there was no market in this particular type of note. 

cs * * * * 

Q. After the entire transaction was completed, and after you 
had sold the second trust note on Webster Street and on You Street, 
and paid the commissions that you mentioned, and after you had 
received the proceeds of the sale of those notes, and applying those 
sums which you received against those which you paid out, what was 
your profit or loss at the conclusion of this transaction? 2 

* * xe a i cs 

THE WITNESS: I have indicated the amount of money received 
from the sale of the property, from the sale of 602 You Street, of 
$947.64; and I further stated that I received $2200 for the sale of the 
second trust note on that property. 
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So that it appears I ultimately received $3, 147. 64 from the sale 
of the You Street property. 

Now, I have previously indicated that I paid out $5, 325 on 
Webster Street. 

In addition to the $5, 325 paid out on the Webster Street property 
to settle on it, I also paid a commission of $423.75 to Mr. Bojan for 
effecting the sale of that property to the Coates’. 

So that the total amount of money which I paid out on Webster 
Street was $5, 752. 73. 

However, I sold the second trust note for $3250, thereby leaving 
me with $2, 502.15 invested in the Webster Street property. 

I have received now from the You Street property $3, 147. 64, so 
that applying the amount of money that I have invested in Webster Street 
which was $2502.15 against the amount of money which I had received 
from the sale of the You Street property, I had a net profit of $645. 49 

286 on the sale of both properties, without considering the usual 
incidentals of overhead expense of handling the sale and purchase of 
these properties. 

BY MR. MILLER: 
_Q. Does that include any commission to you? A. No, that was 
the net amount, $645.49, which I got out of the deal. 

Of course, that left me with the $3200 third trust note, which had 
no market, and which was ultimately foreclosed. 

* * * * ca 

288 MR. MILLER: I would like to offer in evidence, your Honor, at 
this time, the original complaint filed in this case, a copy of which 
Mr. Brown said was served upon him in 1954. 

THE COURT: What is the purpose of the offer? 

MR. FINNEY: Nay we come to the Bench? 

(At the Bench.) 

MR. MILLER: Your Honor, the purpose is to show that 
originally when this suit was filed, it was an action for fraud and 
misrepresentation, that the original complaint alleges that this 





119 


plaintiff made a trade with the defendant, and then when the 
amended complaint was filed they switched position, and said it was 
an agent relationship, and I certainly have the right to introduce in 
evidence, and which is an admission in connection with what they did 
or did not know and their claim, and which is on the first page of the 
complaint, paragraph 2, and it says: 

"By the exercise of misrepresentations and fraudulent 
promises induced the plaintiffs to execute a contract whereby 
they agreed to exchange valuable property then owned by them 
for property owned by the defendant." 

There is not one word in the complaint, your Honor, ‘nor is there 
anything said to be claimed that the plaintiffs thought that Mr. Brown 
was going to be their agent to sell You Street and pay them the amount 
of money of the proceeds, after the payment of all these encumbrances. 


The amended complaint, however, has now changed and in the 


same paragraph it says: 
"By exercise of misrepresentations and fraudulent 
promises, and in violation of the agency relationship of 

the parties, induced the plaintiffs to execute a contract, Tam 

and so forth. | 

Now, under the Jelleff case, decided recently, I have the right 

to show admissions or to show the change of position where the 
claim is for fraud. ; 

a * * aK * 

MR. FINNEY: This is a most embarrassing situation, your Honor, 
and I represent, sir, to Mr. Miller and your Honor, that there is no 
change of position. Mr. Collins came in the case and I pointed it out, 
and we amended the complaint with yd ur Honor's approval at pre- 
trial, and I am not too much minded to object if Mr. Miller wants to 
put this in, but I am not going to agree as a matter of law that he has a 
right to do it. 
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It was originally misrepresentation and induced to execute a 
contract. Later on I brought that in, after additional investigation. 

I did not say anything about agency, but it is on the same facts, 
and I submit that I have to plead guilty to an oversight, but I have the 
right to correct an oversight without Mr. Miller sayingI changed 
position. I haven't changed position; it is to correct an oversight. 

aK ak % a * 

MR. COLLINS: In paragraph 4, your Honor, it is stated that he 
explained to them what he would do. So, I mean, the question of 
agency wasn't in the original complaint, but essentially the facts are 
the same, that he, by fraud, induced them into the contract. 

291 * * ak * * 

THE COURT: I will sustain the objection to the tender of the 
original complaint in evidence because, first of all, neither complaint 
is signed by the plaintiffs. The change in phraseology is obviously of 
counsel's construction. 

I do not see that there is any substantial variance in the facts 
alleged in either of the two complaints, and I think for that reason any 
admission would be such a formal one that it would be prejudicial, if 
it were admitted. 

The Court will deny your request. 





* * * * * 
CROSS-EXAMINATION 
* * * * * 


BY MR. FINNEY: 


Q. Mr. Brown, in regard to these receipts which you issued i 
to the plaintiffs when they paid for the settlement fees, did I understand ~ 
you, sir, that it was an inadvertent error whereby you wrote 331 

292 Webster Street? A. Yes. , «« 
xe * * a * *. 

Q. Did you give them to the plaintiffs at that time? A. Yes. * 


Q. Do you recall whether they looked at them? Did they ask 
you to correct them? A, I don't know whether they did look at them. 


\ 
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Q. Did they ask you to correct them? A. No. 

aK * ss % - 

Q. Mr. Brown, I believe you testified that your first communi- 
cation with or from any of the plaintiffs was a call from Mrs. Coates, 
and in reply to the question what discussion did you have with her, you 
stated that she told you the amount of the first trust, the amount of the 
indebtedness on the You Street house, is that right, sir? i 

* cd % * ae 

Q. Was there any discussion whereby she authorized you to go 
ahead and acquire the Webster Street property and agreed she would 
take it? A. ‘Yes, on the date of her signing a trade contract, on 


which she agreed to take it. ) 
* * * * | * 


Q. Please confine yourself to my question, which has to do with 
the day you talked to her on the phone, before August 6. Did she at 
that time say anything about authorizing you to acquire that : Property 
forher? A. No. 

Q. Did she say that she would be glad to take that property and 
make the trade which you later envisaged? A. I don't think she ever 
saw it. This was her first call to the office, I believe. 

* * * * 1 

Q. Well, prior to August 6, did Mrs. Coates and Mrs. Brown 
ever discuss with you taking over the Webster Street ——, 

A. No, not prior to August 6. | 

* * * * 

Q. And you told them it was going to cost them because of the 

narrow confines in which you had to operate, cash-wise, that it 
was going to cost them trusts totaling $14, 450, plus $2, 500, which 
would have been their equity in You Street, and that would make their 
total price $16, 950. 


Now, did you tell them that? A. Not in those words. 
ce * * * 
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Q. Well, tell me now what you told them? A. I told them in 
view of the fact that they owed approximately $5750 on the property on 
Webster Street, and in view of the fact that I had to pay quite a large 
sum of money, cash, in connection with the purchase of the Webster 
Street property, that it would be necessary for them to take over 
trusts totaling $15, 000--$14, 450 on the Webster Street house, and 
discussed the monthly payments on those notes with them, and told 
them that that would mean that the property on Webster Street was 
actually costing them $16,950, approximately. 

There was never any question as to how much they were actually 
getting for the house on You Street, because I told them that I was 
selling them the house on Webster Street for $16,000 approximately and 
that I had included in the computation what equity they had.in the You 
Street property. 

Q. Let us be very clear about that. 

You did tell them that Webster Street was going to stand them 
about $16,9507 A. Yes. 

Q. And it was not until they had had all that explained to them 
and had acquiesced and said O. K., that you then typed up the contract? 
A. That is correct; that is my recollection. 

Q. May I take Plaintiffs exhibit 17 

Will you show me--now, you said this morning that you included 
in the contract everything that had been agreed on, and will you show me 
in that contract where it says anything about their equity in You Street 
or anything about $16,950? A. I included in the contract what you see 
there, that the trusts totaling $14, 450 is what they were taking over, 


and I was taking over a trust of $5750. 
* * cd * * 


Q. Now, you have shown on the blackboard that you took over 
the first trust on You Street of $5, 750 or approximately that much. 

Doesn't this book show that on August 19, 1952, the exact 
amount was $5, 687.67? A. That is what it says. 














a< 


aA 
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Q. And you had that book in your possession ever since the 
settlement, haven't you? A. Yes,I have. 

aK oe * % % 

Q. Mr. Brown, I have here defense exhibit No. 9, which is 
marked at the front, starting July 6, 1952. 

Now, will you point out to me the pages that your counsel showed 
the jury this morning, if you will? A. I would say up to and including 
this paper clip. 

Q. Starting at the very beginning and there are severaila pages 
there? A. Yes. 

Q. Is that page No. 1, Mr. Brown? A. Yes, it looks like the 
first page in the book. . 

Q. And there are approximately 30 ads panied on there, would 
you say? A. That is about right. 

Q. Now, how many of them say anything about trading properties? 
A. About one a day, I imagine. | 

Q. Well, how many on that first page say anything about trading? — 

A. 1, 2, 3 

Q. Can you put your finger on one that says "trade", sir? May 
Isee it? A. There is one, and there is another one. 

Q. This one? A. There is one here, and there is one here, 
and this one here; this encompasses, I think, one week. : 

Q. That is one week's advertising, sir? A. Yes. There is 
one here. I would say that there is four at least here that I can see; 
maybe some have fallen out. : 

Q. Perhaps one out of six or seven? A. Yes, sir. 

Q. And the rest of them say "Homes for Sale," do they not? 

A. Naturally; I had about 50 houses at that time. : 

Q. Forsale? A. Yes. | 

* * * & /* 

Q. Now, here is plaintiffs exhibit 3, being the contract with 
Lucy Armistead for the purchase of 602 You Street, Northwest. That 
had a third trust note, didn't it, Mr. Brown? A. Yes, it did. 
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Q. The one which you kept after selling the second trust note? 
A. That is correct. 

Q. And I believe you foreclosed on that, sir? A, Yes, I did. 

Q. Didn't you tell us the other day that about $500 had been paid 
on that note prior to foreclosure? A. I believe that is correct. 

Q. That is not included in this analysis of profit and loss, is it? 
A. No, it is not. 

Q. Now, the contract calls for $600 down payment, does it not? 
A. Actually it is $750. 

Q. But you testified that you received on that down payment only 
$422, is that right? A. $422. 64 net. 

Q. That is included here, isn't it? Now, didn't you testify on a 
previous occasion that you received an $800 down payment? 

310 * * * * * 
311 Q. Do you recall, Mr. Brown, at the deposition that this 

question was asked you: 

"Did you actually sell that property, sir?" 

That was asked you and the reference was to 602 You Street. 

And do you recall that you answered: "Yes, we did."? 

And that you were then asked: 

"And how much did you sell it for?" 

And that you answered: $14,950 with $800 down payment." 

THE COURT: Did you make such an answer? 

THE WITNESS: I did, sir. 

x ak cS * a 

Q. Now, Mr. Brown, this morning Mr. Miller put in evidence 
two exchange contracts pertaining to transactions having nothing to do 
with this one but similar in form, and he had three others which were 
not admitted. 

Did you examine them before they were brought to court? 
A. I had my secretary--well, I looked at them. 


* * * * * 


4 


4 
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312 My next question is: Is that all the trade transactions in 1952? 
A. No. : 
* * * * vk 


Q. Now, we come to the period of June, July, and August, 1952, 
for which two of those approximately applied as to dates. : 

It is a fact, isn't it, Mr. Brown, that your license = under 
suspension at that very critical time? 

MR. MILLER: I object. I don't see the materiality of this at 
all, your Honor. 

MR. FINNEY: It goes entirely to the question of motive for 
handling the transaction in this way, Your Honor. 

* Oe * ok 


THE COURT: I will overrule the objection. | 
* * * * x 
313 THE WITNESS: I believe as to one of the contracts the license 
was not under suspension and as to several others, the license was not 
under suspension. i 
K * oe * a 
Q. Was it-- A. It was only suspended for 60 days.' ! 
Q. Was it under suspension at the time you first dealt with the 
Coates'? A. Yes, it was. 
Q. Was it under suspension on September 4, 1952? A. No; it 
had been reinstated. | 
Q. Isn't it a fact, Mr. Brown, that subsequent to J anuary of 
1950 you handled these trade transactions because of the difficulty 
about your license? A. Absolutely not. : 
* * at * * 
338 Q. Now, have you ever paid to Mr. or Mrs. Coates or Margaret 
E. Brown any cash for their equity in You Street? Cash? A I never 
gave them any cash, no. : 


Q. You still own You Street? A, Ido. ! 
* a * a | * 
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REDIRECT EXAMINATION 
BY MR. MILLER: 

Q. Mr. Brown, I have several questions. Mr. Finney asked 
you originally and quoted testimony which he took of you in his office 
under deposition in which you stated that the down payment for resale 
of You Street was $800. 

Do you remember that? A. Yes. 

Q. You now testified on the board it is $600. Will you explain 
that? A. Yes, sir! The contract actually provided for a down pay- 
ment of $750. At the time I testified on the deposition in Mr. Finney's 
office, I don't believe I had that contract with me. My recollection was 
that the down payment stated in the contract was $800--actually, it was 
$750. 

However, after the deposition was taken, I went to my records 
and I determined that I did not even get the $750 which was provided 
for in the contract,’ because the $600 originally paid as a deposit, 
finally was reduced by the amount of the settlement fees, which the 
people did not have; thereby leaving me in hand $422.64, as I have 
demonstrated somewhere. 

There itis. $422.64 is the amount of cash which I received 
from the purchaser of the You Street property. 

* * * * * 

. Will you tell us why your license was suspended? A. Yes. A 
settlement was made in connection with a piece of property in my 
office, or a contract was written, and we called the Notary Public 
in from the corner, from the corner drugstore. 


Q. What drugstore was it? A. At the corner of 14th and L Street-- 


Vermont Avenue and L Street Northwest, about a half block down from 
our office, and we did not have a Notary Public in our office at that 
time, and he came up to the office, and we were inside, the people that 
signed the papers in connection with the transaction, and they were 
ready to be notarized, and the notary walked into the office as the people 
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342 were leaving, and he neglected to ask them whether they had signed 
the papers, even though they actually had, and then because of the 
variance, the requirement that the people sign in the presence of a 
Notary, and they had not, although they actually did sign, because I 
was a licensed broker and permitted something like that to happen, 
this variance, they thought it was sufficient to suspend my license 


as a sort of little punishment for 60 days. = 
x * * x 


REC ROSS-EXAMINATION 


BY MR. FINNEY: ! 
* * * * , Me 


Q. Now, Mr. Brown, about this little episode of your license. 
That happened in 1949, did it not? A. I believe it was in 1950. 

Q. You had a hearing on it in 1950, did you not? A. Yes. 

Q. You had a regular hearing before the Real Estate Com- 
mission? A. Yes, sir. 

Q. And they ordered your license suspended? A. For a period 
of 60 days. 

Q. And then you came to the District Court objecting to that, 
didn't you? A, I did. ~ 4 

Q. And the ruling was affirmed, was it not? A. It was. 

Q. And then you went to the U.S. Court of Appeals and asked 
for a reversal, did you not? A. I did. 

Q. And it was affirmed up there, was it not? A. It wos affirmed. 

Q. What was the name of that Notary Public, sir? A. Robert 
Friebush.. 

Q. What happened to his license or his commission? A. Revoked. 


They revoked his commission. 
* ae 
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ERNEST T. ETLAND 
DIRECT EXAMINATION 
BY MR. MILLER: 

Q. Mr. Eiland, what is your full name? A. Ernest T. Eiland. 

Q. Where do you reside? A. 2426 Otis Street, Northeast. 

Q. What is your business? A. I am in the real estate brokerage 
business. 

Q. Are you a licensed real estate broker? A. I am a licensed 
real estate broker. 

Q. Are you connected with any firm in the city? A. With the 
firm of Eiland Brothers. 

Q. Where are they located? A. 1830 11th Street, Northwest. 

Q. Mr. Eiland, how long have you been engaged in the real 
estate business? A. Since 1937. 

Q. During that time what has been your experience in the real 
estate business? What have you done generally in that field? A. 
Generally we have done sales, loans, and appraisals. 

Q. Have you gone to any school to learn appraising? A. Yes, 
I have. 

Q. Will you tell us what schools you attended and what degrees 
you have? A. I have taken and successfully passed all of the courses 
that are offered by the American Institute of Real Estate Appraisers. 
I am a qualified residential real estate appraiser. 

Q. Will you explain a little more, if you can, what a qualified | 
real estate appraiser is? A. Well, the courses are set up at present 
at University level. To become a member of the American Institute 
of Real Estate Apprisers, you have to have approximately 15 years 
in the real estate brokerage business, with a thorough knowledge of 
costs, locations of properties, reproduction of costs, marketability, 
the economics of real estate, the costs and the price of money, and 
various other factors that influence market value, as well as the 
market prices of real estate. 


351 


352 
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Q. In order to take that course, were you required to make a 
study of certain books and certain lectures? A, That is correct and 
have certain academic background. 

Q. Did you take any examination in that respect? A. I did, sir. 

Q. Did you successfully pass? A, Yes, sir. ! 

Q. How long ago? A. The first one I think was in 1946. We 
repeat the courses, most of us, or many of us, repeat the courses, or 
an advanced course every two, three or four years. | 

The last one I took was the MIT, the Massachusetts Institute of 
Technology, in 1952, I believe. 

Q. Mr. Eiland, do you do any appraisal work presently and 
have you done that for some time? A. Oh, yes. : 

Q. Will you tell us some of the institutions that you have done 
appraising for? A. American Security and Trust Company. We are 
the mortgage correspondents for the North Carolina Mutual Life 
Insurance Company, and I do all of their appraising in the District of 
Columbia and in the area of the District of Columbia. ; 

We are on the list of appraisers for the Federal Housing 
Administration. Well, we were. They took off the individual appraisers 
about six months ago, but we are on their list. 

Also the Veterans Administration and the Register a Wills. 

Q. You mean of this Court? A. Of this court, yes, sir. 

And we are on the list of all of the courts in the District of 
Columbia, the Court of Appeals, and what have you. : 

Q. Have you ever testified in any condemnation cases here in 
the District Court? A. Oh, yes, sir, many times. | 

*% * * a x 

Q. Now, Mr. Eiland, as such real estate appraiser and being 
actively engaged and having actual experience in the real estate 
business, have you made an inspection at our request -- A. Yes, sir. 

Q. --of premises 333 Webster Street, eee located in 


this city? A. Yes, sir. 
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Q. When did you first make your first inspection? A, I think 
it was around 1954. I think I am correct in that, sir. 

* * * * * 

353 Q. In your experience, Mr. Eiland, as an experienced appraiser, 
can you tell us whether there is any difference in determining the 
market value of a piece of property, if it is an all-cash deal, or 
whether it is a terms deal, with a small down payment? A. We, in 
the field of residential real-estate appraising, we come in at an all- 
cash basis. 

However, we must be aware that approximately 12 or 13 per 
cent of all the transactions in the District of Columbia are not all 
cash transactions and due to the cost that is put on money, or the 
premium paid for money for the sale of the purchase of deferred 
purchase money notes, or second trust money notes, we must make 
an allowance for that. 

So there is actually a difference in the two. 

Q. How much allowance do you make for a credit deal over a 
cash deal? A. It depends on the term of the note. A typical note, 
a second trust note bearing interest at 6 per cent, pays in one per 
cent of its face value. That is, in the event, sir, that the note is 
$5,000, and it is amortized or being paid at the rate of $50 a month 
per thousand, the note is due and payable in full, I think, in eleven 

354 years and two or three months. I do not have the mortgage 
schedule, but approximately eleven years and two or three months. 

Usually the discount is from 4 to 5 per cent a year of the face 
of the note. 

* * * * * 

Q. Now, Mr. Eiland, have you been able to make a deter- 
mination from your inspection and your experience of the cash sale 
value, the cash market value of 333 Webster Street in August or 

355 September of 1952? A. Yes, sir. 

Q. What, in your opinion is the all-cash price or the fair-market 
value for cash of premises 333 Webster Street in August or September, 


a 
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1952? A. In the vicinity of $14,000, maybe $14, 500, in that general 


é 


* 


BY MR. MILLER: 

Q. Very well. When did you inspect 602 You Street, Northwest ? 
A. Iam inclined to think I sent all of the copies or, rather, last time 
I was in the court testifying I believe you picked up my office ny of 
my appraisal report, and I do not have it. | 

* * + ae * 

A. I would like not to hazard a guess, but I would like to say 
approximately two years ago, as nearly as I can recall, it might have 
been 18 months, I do not know. 

Q. From that experience have you been able or could you 
arrive at a fair market cash price of 602 You Street as of August or 
September, 1952? A. Yes, sir. 

Q. What, in your opinion was the cash value, or cash market 
value, of 602 You Street in August or September, 1952? A. It was 
$8, 000, sir. 


* * * * : * 


. Q. What, in your opinion--is there any difference in the value 
of 333 Webster Street, where the purchasers of that property have 
assumed a first trust of $9,000, and given back a deferred purchase 
money second trust of $5450, which is payable $10 a thousand, interest 
at 6 per cent; and in acquiring 333 Webster Street, Northwest, they 
have transferred their equity in 602 You Street, Northwest, subject to 
a first trust of $5750. What, in your opinion, under that kind of a 
transaction would be the value, the fair market value for the sale of 
333 Webster Street to the purchasers? A. On comparable sales made 
in the Webster Street area from September, 1950 through April, 1953, 
on a reproduction or replacement --cost basis of the Webster Street 
property, I would say that a term deal, such as you are outlining, 
would be in the neighborhood of sixteen or sixteen-five, a term 
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proposition. 
x * * cd * 
Q. Referring to 333 Webster Street, Northwest, and assuming, 
as I have assumed before, that the first trust is $9, 000 held by a 
local building association, and the second trust is a deferred purchase 
money trust of $5450. A. Yes. 
Q. Bearing interest at 6 per cent, payments on which are $54.50 < 
per month, including interest; now, what, in your opinion, would be 
the fair market value for the sale of that note in September, 1952? 

* +3 * * 5d 

Q. Mr. Eiland, what has been your experience in the sale and 
purchase or appraisal of deferred purchase money first trusts or 

money loan first trusts, or deferred purchase money second 
trusts or money loans second trusts and third trusts in the Washington 
real estate field for the sale of those kinds of notes and purchases? 

A. Well, I have had considerable experience on the marketing of 
first and second trust notes, but not third trusts. 

Q. Why not third trusts? A. I am inclined to think the third . 
trust has entirely too much water in it, and it has no value. Nine 
times out of ten, nine and a half times out of ten, it really has no 
value to it, market value that is. | 

Q. When you say you had considerable experience, will you tell 


us what that has been. A. Well, we place on the average, the firm = 
of Eiland Brothers, place on the average about, I would say, four to 
five million dollars a year in first trusts. That is for various in- ; 
stitutions and we know the market price of those. om 
I suppose we place in excess of a million dollars a year and have « 


for the last fifteen years, excluding the time I was in the army, in 


second trust notes. a<« 
* * * * * ~, 

Q. Can you give us the fair market value for the sale of a in 

~ 


second deferred purchase money deed of trust on 333 Webster 
Street Northwest under the terms I have outlined previously? A. Now 





was that in 1954, sir? 

Q. 1952. A. 1952. ! 

Q. Yes. A. The market was entirely different from 1952 than 
today. I would say that with a substantial purchaser, a purchaser with 
a good potential to meet his obligations, that that note would discount 
anywhere from 20 low to 25 high. It depends on the circumstances, 
the economic background of the purchasers. 7 

x * * oe x 

In September 1952 would the sale of the $5450 second trust, 
bearing interest at 6 per cent, payable $54.50 a month, running until 
paid, would the sale of that note for $3200 be a fair and reasonable 
sale under the market? ! 

* * * * : 3 

THE WITNESS: I think $3200 or $3250 would not be too far out 
of line under some circumstances. 

BY MR. MILLER: 


Q. Under these circumstances was that a fair price, a fair 
and reasonable sale for a fair and reasonable price? A. That seems 


to be fairly accurate. 

Q. Now, Mr. Eiland, in connection with the 602 You Street 
property, where the sale was a term sale of $14, 950 in which the 
purchasers put up $422.64 net, towards the purchase and executed 
a second trust for the sum of $4, 000 bearing interest at 6 per cent 
payable $40 a month, running until paid, and also gave a third trust 
of $3150, and can you tell us what the fair and reasonable sale price 
on the open market was of that note in September, 1952? A. The 
second trust note? 

Q. Yes, sir. A. I would say $23 to $25 hundred. | 

Q. Now, what in your opinion would be the value of the third 
trust note, payable $16.25 a month, deferred purchase money in the 


face sum of $3150? A. Nothing, sir. 
bs ate * 
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BY MR. COLLINS: 

Q. Mr. Eiland, do you have any records to indicate the exact 
date you examined 333 Webster Street? A. No, sir. I am looking at 
my appraisal and inspectionreport, and I do not have the date on it, sir. 

* * * * x 

Q. Now, you were requested by Sidney J. Brown to make this 
appraisal, were you not? A. Yes, sir. 

* eK cd xe x 

366 Q. You did not know there was a case pending? A. He told me 
there was some litigation, and he wanted me to determine market 
value or estimate market value. 

Q. You had known Mr. Brown for some time prior to this ? 

A. Yes. 

Q. And had you had some previous dealings with him? A. Yes. 

Q. And were there quite a few transactions in which you and he 
had dealt together? A. I would not say quite a few, no; some. 

Q. What is some? What do you mean? How many? A. I don't 
know. I have placed loans for Mr. Brown. I have done appraising 
for him. How many, I could not say. 

Q. In other words, Mr. Brown has done business with you? 

A. Well, he has come to us for loans and for appraisals. The answer 
is yes. 

Q. And you came down here to court previously and testified? 
A. Yes. 

Q. And you were paid by Mr. Brown for coming down? A. Yes, 
I certainly was. 

367 Q. And you are also being paid now? A. Ihope so. He will 
certainly be billed for it. 

Q. Now, tell me, sir, when you examined the Webster Street 
property, was it vacant or was it occupied? A. It was occupied, sir. 

Q. Did you go inside? A. Yes, sir. 

Q. You went inside and went through the house? A. Yes, sir. 


A 
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Q. Who let youin? A. I really do not know. 


* * * * : * 

Q. And did you appraise that property as you saw it: at that time ? 
A. No, as of the date of the transfer. 

Q. Yes, sir. I mean, but when you looked at the property, you 
assumed that the property was in the same, substantially the same 
condition as it was at the earlier date, did you? A, Yes. | 

Q. Were you advised by anyone, by Mr. Brown or anyone else, 
that a new porch had been put on, a new front porch? 3 

* * * * ! * 

THE WITNESS: I see here on my appraisal report, that I 
accepted it as two open porches, two open rear porches and one open 
front porch. That is on my appraisal inspection report. ! 

* % * 2 | 

THE WITNESS: I am inclined that I was advised by someone, yes. 

* * * * * 

Q. Did you know the electric fixtures and plugs had been re- 
placed? Were you told that? A. No, I was not. | 

Q. Were you told that the front or the back of the house had been 
painted, and that the woodwork, there had been some woodwork done, 

and tile work on the basement floor? A. No, sir. : 

Q. Were you told that the back porch on the first floor had been 
finished and painted? A. No, sir. : 

Q. Now, sir, if we assume as a fact that $1679. 86 had been 
spent on repairs for that house between September, 1952 and the date 
of your examination, would thaf have made--and with the things I have 
mentioned, replacing the porch, the front porch, replacing columns, 
and doing this other work which I have mentioned at that cost, if we 
assume that that had been done, would it have made any difference 
in your appraisal? A. It might have, yes, sir. : 

Q. It might? A. Yes. 

Q. You are not sure it would? A. No, I am not too sure it 
would have. 
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Q. In other words, it would make no difference in your appraisal, 
whether it was a falling-down porch or a completely newly-built porch? 
A. No; I did not say that. 

I said it might have. I would have to know the factors surrounding 
it, the factors that were in existence prior to the replacement of the 
porch. And the at-that-time condition. 

Q. Well, sir, how did you do so well on appraising without any 
of that information? A. The total cubic content of that house is 19, 340 
cubic feet. I allowed a normal depreciation, straight-line depreciation 
of the house over the period of 25 years ahat it had been in existence. 

To that depreciation I added, too, what is normal maintenance 
and improvement and what-have-you; and from that I arrived at the 
then market value of the property. 

* ae ae * ae 

Q. Now, did you examine the You Street property? A. Yes, I did. 

Q. You went through the house? A. Yes. 

Q. Now, outside of examining the property, did you take any- 
thing else into consideration? A. For instance what, sir? 

Q. Did you, for instance--was the property occupied or un- 
occupied at that time? A. It was occupied. 

Q. Did you ascertain what the rent was that was being paid? 

A. No. 

Q. Mr. Eiland, does the rental value of property have any 
bearing on its value? A, It all depends on the type of property it is, sir. 

Q. Would it not have some bearing on this matter for you to know 
what that rental was? A. I was not interested in the rental income of 
602 You Street. 

I was only interested in determining the market value of it at 
the time of the transfer of the sale. I did not work out an income * 
residual. I had no interest in that whatsoever. > 

Q. In other words, sir, you want us to understand that whether 
that property was bringing $25 a month as income, or $130 a month as 
income, was irrelevant to your appraisal of the property? A. For 
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market value on a sale purpose, the answer is yes, sir. 

Q. Is it not a fact that the marketability is affected by rental 
value? A. If it is rental property, the answer is yes, sir. | 

ae * * ak * 

375 Q. You testified that the Webster Street property was worth 
between $14, 000 and $14, 200--I mean, $14, 500; is that correct? 
376 A. Yes, sir. 

* * a * * : 

Q. With the first trust af $9,000 and the second trust of $5450, 
would you not say that that second trust was rather well secured? 

A. Again, it would depend on the moral risk of the maker of the note. 
I would say that when you say well secured, I do not know what degree 
of well you mean, sir. ! 

bd % * x . m . 

Q. You mean that a person holding that $5450 would stand in 
danger of losing on that? With that amount of security? A. Well, 
according to this, the purchaser has no equity in this thing at this 

$14, 000 or $14,500, with a $5400 second trust and a $9, 000 first. 

Now, as I understand it, we are talking about an all-cash 
proposition. On that basis, sir, the purchaser has absolutely no 
equity in the property, and the chances are when a man has no equity, 
or no roots in it, as we call it, the note, I would say, would be in 
Jeopardy, yes, sir. | 

* * * * | * 

380 Q. Now, you testified that the discount on a second trust note 
is from 20 to 25 per cent. Did I understand you correctly on that, sir, 
in your direct examination? A: Yes, sir, that is the normal discount, 
at that time in 1952. = - 

Q. Yet, you modified that later after further questioning, to say 
that this particular note of $5400, with a reasonable amount of discount 
there, was selling it for $3250. _ | 

381 Now, how do you reconcile those two pieces of testimony? Your 
two answers? | 

* 
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THE WITNESS: The lending institution on this particular piece 
of property loaned them 60 per cent of the market value. The setting- 
up of market value at fourteen-five, 60 per cent in round figures would 
come out at $9,000. 60 per cent would really come out about $8700, 
but they do not try to stick to too much of a percentage. 

382 There is a fluctuation between 60 and 66-2/3 per cent of market 
value that first trust institutions will lend. Many of the lending in- 
stitutions will only make that type of loan provided the purchaser has 
at least 50 per cent equity above the first trust loan. 

In other words, the differential between $9, 000 and $14, 500, 
and assuming that the purchaser had 50 per cent cash of the differential 
between that, the second trust should be 50 per cent if we are going to 
work on that formula. 

For the seller of that second trust to net that 50 per cent on that, 
sir, you would have to add the discount to the note to make the face of 
that that particular amount. 

Now, I stated that 20 or 25 per cent is a normal discount on a 
particular note. However, I also stated that there are circumstances 
surrounding that, and in this case, I would have to know all the cir- 
cumstances. I would have to see the sales contract and I would have to 
know all the factors involved. | 

But when a second trust note of this size, $5400, is discounted 
for approximately $3200, and these people have for all intents and 
purposes a very little equity, cash in it, I am inclined that the discount 
was not too great. 





x * a * x 
383 Q. Did you have all those figures at that time, sir? A. When I 
appraised it? 
Q. Yes. . 
x * * x * 
THE WITNESS: No. Oh, I had the figures as to the sales price 
384 of that property along with every other property in that block; yes, sir. 


x * * * me 
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Q. Now, you have testified about the $9, 000 representing 
roughly 60 per cent of the value of the property? A. Market value. | 

Q. Is that what is usually the case, sir, in the lending institutions ? 
A. Now, again before you try to pin me down to technicalities: In 
many instances, yes. : 

It depends on the economic life of the property, sir. If itis a 
new property, the lending institution might lend.up to 75 percent 
of the market value. 

If it is an existing property, they might lend you 50 per cent of 
the market value on it. 

There are concomitant circumstances, numerous circumstances 
that would determine market value: Future economic life, future 
other life of the property, but they normally lend--I think a + ale of- 
thumb is that they loan 50 per cent. 

* & * * 

REDIRECT EXAMINATION 
BY MR. MILLER: : 

* * * ; cd * 

Q. Could you tell us, if you can, the age of the You Street 
property? A. I would say that that property is approximately 65 or 
710 years old, in the middle part of its late economic life. 

Q. What is your opinion of the age af the Webster Street 
property? A. As of the date of the appraisal, approximately 25 years 
old, sir. 

5d x x 

RECROSS EXAMINATION © 
BY MR. COLLINS: 

Q. I understood you to say this property was about 6s years old? 
A. The You Street property? | 

Q. Yes, the You Street property? A. At least. : sO 

391 Q. And you said in the middle part af its economic existence? 
A. No, sir. I said in the late part of its economic life, sir. 
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Q. In other words, less valuable from the standpoint of a lending 
institution? A. In some cases; yes, sir. 

% aK * * * 

Q. Well, in this particular piece of property, is there any 
reason why a lending institution would lend more on that knowing that 
it was in the latter part of its economic existence? A. Well, there 
are certain sociological factors that we must consider, and that is 
considered--I have forgotten the name of that, Drury Park Area, ora 
name similar to that, and it has a certain sociological factor, and 
some of the oldest families in the District of Columbia are still living 
in that area. 

A lending institution might be inclined to look at that. There are 
a number of factors. The human equation comes into this, Mr. 
Collins, as well as the economic equation. 

So, I would say Drury Park might get a few dollars more than 
the run-of-the-mill location in the District of Columbia. 

Q. Well, if that has some special sociological value, that 
would enhance the value of the property, would it not? A. It might 
and it might not, sir. 

Q. Well, now, if it enhances it in the eyes of a lending in- 
stitution, it is because, for some reason, some intangible, the value 
is believed to be in the property? A. Well, I cannot deal in intangibles, 
sir. 

There are certain factors that we must consider, when we are 
dealing with money, and we have to deal on the tangibles. 

There are a number of factors, Mr. Collins, and if you want me 
to answer that, I can answer it, but I have to go to the sociological 


factors as well as the economic factors. 
* * x 


MARION E. COATES 
* 


DIRECT EXAMINATION 
* * 
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Q. Now, you have heard the testimony of Mr. Brown that on 
August 6 and September 4, that he had told you and your husband and 
your mother, that you were paying $16, 950 for the Webster Street 
property. , 

Now, did Mr. Brown ever, either on August 6 or September 4, 
or at any other time, tell you you were paying $16, 950 for anes 
premises? A. No. | 

* * ca cd x 

395 Q. Now, do you recall being in court on the ati trial of 
this case when Mr. Eiland testified? A. Yes. 

Q. Do you recall Mr. Eiland being questioned as to his in- 
spection of the Webster Street property? A. Yes. | 

Q. Do you recall the question being asked as to whether he had 
gone into that property? A. Yes. 

Q. And do you recall his answer to that? A. Yes. | 

* * * * * 

Q. What is your recollection as to what his answer was? As to 
whether he had inspected 333 by going inside? A. Mr. Eiland stated 
he made his appraisals on both houses from the outside. | 

x * a ae * 

CHARGE OF THE COURT TO THE JURY | 

THE COURT: : 

* * % * x 

Briefly, and speaking in general terms rather than legal terms, 
the three plaintiffs allege that the defendant by fraud and misrepresen- 
tation and fraudulent promises induced them to give up the house at 
602 You Street, in which they say they had a substantial equity, in 
exchange for the premises at 333 Webster Street, Northwest. 

The plaintiffs allege that the defendant Sidney J. Brown acted as 
their agent in this transaction and that, as a result of the duty which 
he owed to them as their agent, he was required to account to them 
for the proceeds of the sale of 602 You Street and to permit them, as 
they say, to apply the proceeds over and above the first trust and his 
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commission in the sale of 602 You Street to the trust existing or trusts 
existing on the house at 333 Webster Street. 

The defendant briefly says that he did not make such represen- 
tations to them, that he did not act fraudulently, but that he entered 

into an agreement for trade, as between the two premises, and 
he says that the plaintiffs' equity in the premises at 602 You Street 
was agreed to be part of the consideration which the plaintiffs would 
give up for the premises at 333 Webster Street. He says further 
that he was not the agent of these plaintiffs but was acting as an 
individual in the purchase of the house on Webster Street and in its 
sale to the plaintiffs and in the purchase from them of the premises at 
602 You Street, this purchase from them being through the exchange 
contract. 

* ae a * * 

If you find from the evidence in this case that the defendant, 

Sidney J. Brown, was retained by the plaintiffs to act as their 
agent, either in selling their house or procuring a house for them to 
purchase, then as a matter of law, you are instructed that Sidney J. 
Brown owed the plaintiffs the highest fidelity and was bound to inform 
them fully of every important development affecting their interests and 


particularly not secretly or otherwise to take any step in which he would 


reap a profit personally at their expense. 

You are instructed that if you believe from the evidence that the 
defendant Sidney J. Brown did not agree to become the agent for the 
plaintiffs in procuring premises at 333 Webster Street Northwest, and 
further, that he did not agree to act as an agent for the plaintiffs in 
the sale of the premises 602 You Street, Northwest, but to the contrary 
acted as principal in his own behalf and in no way defrauded or in- 
tentionally misled the plaintiffs, then the plaintiffs are not entitled to 
your verdict, since it is not unlawful or improper for anyone to act 
as a principal in his own behalf and execute an exchange contract. In 
the event you shall believe that Brown was _ acting as principal and not 
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as agent, you are not to regard or take into consideration whether the 
plaintiffs made a good or a bad bargain for themselves, as the law 
does not make bargains between the parties who act for themselves as 
principals. 

In examining the question of whether the defendant Siduey J. Brown 

undertook to act or become the agent for the plaintiffs, you are to 
examine and take into consideration the evidence given by the plaintiffs 
and the defendant, together with all documentary proof, including the 
records, letters and contracts signed by the parties, and all of the 
surrounding circumstances of the transaction. You are also to take 
into consideration the opportunity the plaintiffs had of observing what 
they signed, whether they were permitted to read the exchange con- 
tract, whether any attempt was made to secrete any of the written 
terms, whether the exchange contract was given to them to read, 
whether any effort was made to hide or secrete any of the terms thereof, 
whether the contract was openly available for the plaintiffs to read, 
whether they retained one or more of the copies from the date of the 
execution to the date of the consummation; and it must be determined 
by you, the jurors, whether the plaintiffs relied upon any of the alleged 
oral statements made by Brown to the plaintiffs that he was pee as 
their agents. 

If you believe that the plaintiffs, despite the fact that hey actually 
signed the exchange contract and accepted the so-called settlement 
sheet while actually exchanging deeds of conveyance, did not understand 
the meaning and effect of such instruments, and if you further believe 
that the defendant, in response to the pl aintiffs' request for explanations, 

falsely represented the meaning of such instruments, and that 
the plaintiffs relied upon the defendant, Sidney J. Brown, and the 
representations of Sidney J. Brown, then you are instructed that the 
defendant's conduct amounts to fraud for which the plaintiffs may re- 
cover damages and the plaintiffs are not bound by the terms of their 
written instruments. | 


415-416 


144 


In this case the basis of the plaintiffs' claim is that the defendant 
Sidney J. Brown orally made statements upon which the plaintiffs 
relied, and which were false at the time they were made, and that he 
misrepresented what the contract contained. In order for you to accept 
the plaintiffs’ claim that these statements constituted fraud and mis- 
representation the plaintiffs' evidence must be clear, strong and con- 
vincing because the requirement of the law is that claims for fraud and 
misrepresentation must be proved by the party asserting it by un- 
equivocal, strong, clear and convincing evidence. If such evidence is 
not strong and convincing, then this test has not been met and the plain- 
tiff is not entitled to your verdict. Such strong and convincing evidence 
requirement is met only when you are thoroughly convinced that the 
statements were made and that the evidence clearly shows the plaintiffs' 
evidence is correct, ad you are strongly impressed by it. If you are 
doubtful about it or it is not very convincing to you, then you should 
find for the defendant. 

In consideration and weighing of the evidence in this case, you 
are instructed that you are not at liberty to disregard positive evidence 
adduced and which is not contradicted and which is not inherently im- 
probable. 

We have in the civil law two types of damages. One is called 
compensatory, that is, awards for damages which are given to com- 
pensate the plaintiffs for the losses which they suffer or which, under 
some cases they may suffer in the future. 

Then there is another type of damage which the law recognizes, 
which is known as exemplary or punitive damages. These are damages 
allowed not as compensation to the injured party but as a punishment 
for a wrong wilfully and maliciously done. They are allowable because 
of the motive of the defendant or the wanton or aggravated nature of 
the tort or act done by the defendant. 

If you find that the injuries inflicted upon the plaintiffs by the 
defendant were done maliciously, wantonly or with a disregard of the 
rights of the plaintiffs, you should consider these circumstances in 
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making an award for punitive damages. I will explain to you in due 
course that you are going to have to, if you find for the plaintiffs, 
determine whether you are going to allow compensatory — or 
punitive damages, or both. 

If you find from a preponderance of the evidence that the 

defendant was guilty of the fraud as alleged by the plaintiffs 
and that such fraud was purposely, intentionally and wilfully practiced 
upon the plaintiffs for the purpose of defrauding them as alleged, and 
that the plaintiffs were damaged thereby, you may, if in the exercise 
of your sound discretion you believe it is your duty to do 80, award in 
addition to compensatory damages, such compensatory damages as 
you may find plaintiffs are entitled to recover;amd in addition, to 
assess such punitive or exemplary damages as are reasonable and 
just under the circumstances of this particular case. The aggregate 
of such compensatory damages, if any, and the said exemplary or 


_punitive damages, if any, however, not to exceed the amount demanded 


in the plaintiffs' complaint, to wit, $11, 100 in actual damages and 
$25, 000 punitive damages. It is the rule of our Courts that the jury 
can never award a plaintiff more than the amount for which the plaintiff 
sues. | 

In this case the amount of the suit is for $11, 100 in compensatory 
damages and $25, 000 in punitive or exemplary damages. | 

You are instructed that if you believe that the defendant acted in 
a manner which was tortious, reckless and wilful and in disregard of 
the plaintiffs’ rights and to the damages of the plaintiffs, then in 
addition to any compensatory or actual damages which you award the 
plaintiffs -- this is repetitious but I point it out again--you may award 

punitive damages. In connection with punitive damages, it is not 
necessary for the plaintiffs to show that the defendant acted with malice 
amounting to ill will or hatred. It is sufficient if the defendant has been 
guilty of wanton disregard of the plaintiffs’ rights. In fixing the amount _ 


- of punitive damages, the financial condition of the defendant may be 


considered. 
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You are instructed further that in addition to the elements al- 
ready given you as to what constitutes fraud and misrepresentation 
which is actionable, the plaintiffs must prove to your satisfaction 
that they have been damaged. 

If you believe from the evidence adduced in this case that the 
defendant made false and untrue statements to the plaintiffs upon 
which they relied and had a right to rely, and that such oral state- 
ments were, in fact, false and untrue, then the measure of damages 
is the difference be tween the fair market value of the property they 
conveyed and the fair market value of the property which they received. 

In considering the fair market value of these properties, you are 
not at liberty and you are instructed not to consider the cash price of 
one property and the credit price of the other. You are in considering 
market value to either compare their cash values with each other or 
the credit values. If you believe that there was no damage, then your 

verdict should be for the defendant. 

If you believe the plaintiffs’ testimony that the defendant was 
engaged to sell for the plaintiffs the property at 602 You Street, North- 
west, and to turn over to them the proceeds of said sale, less deduc- 
tion for a broker's commission, plus the amount of the first trust on 


- said property and the balance due on a small FHA note, that in vio- 


lation of said agreement, defendant failed to do so, then you shall 
award to the plaintiffs the reasonable market value of the property, 
less such deductions. In considering what is the reasonable value of 
said premises, you may take into account the fact of the sale by the 
defendant shortly after the transactions herein for the sale price in 
the amount of $14,950. You are instructed that in determining the 
reasonable value of property the sale price thereof is evidence of a 
high order. 

You are instructed that in considering the question of fair 
market value, the evidence discloses that second deed of trust notes 
are sold on the open market for discounted values, and that such is the 
usual practice in the District of Columbia. You are, if you find for 
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the plaintiffs, to allow the defendant credit for any discount he was 
required to pay for such sales, and consider only the aetna 5 sums 
received by him in such sale of any note. 

In addition, the plaintiffs stated that the agreement permitted 
the defendant a commission. You are to allow the defendant such 

commission amounting to 5 per cent of the selling price of the 
602 You Street Northwest property, if you find for the plaintiffs. If 
you determine the value on a cash basis, you are to allow such 
commission on that basis, and if you determine the value on a credit — 
basis, you are to allow the defendant a commission on that basis. 
But, in any event, you may not determine the value of said property 
on either a cash or credit basis for one purpose and a different basis 
for another purpose. | 

* by od * ye 

I have instructed you on the subject on the measure of damages 
in this action because it is my duty to instruct you as to all of the law 
that may become pertinent in your deliberations. I, of course, do not 
know whether you will need the instructions on damages, and the fact 
that I have given them to you must not be considered as intimating any 
view of my own on the issue of liability or as to which party is entitled 
to your verdict. If you find for the plaintiffs, the amount of ‘your ver-. 
dict is, of course, left to your sound discretion, but your award must. 
be just and reasonable and must be based upon the evidence introduced. 
This means that your judgment may not be arbitrary or fanciful but : 
must have evidence behind it. 

If, in these instructions, any rule, direction or idea oe been. 
stated by me in varying ways, no emphasis thereon is intended by 
me and none must be inferred by you. For that reason, you are not 
to single out any single sentence or any individual point or instruction~ 
and ignore the others, but you are to consider all the instructions as 


a whole and to regard each in the light of all the others. 
RE * * 
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Will counsel approach the Bench? 

(At the Bench. ) 

* * * a * 

MR. MILLER: I don't know whether your Honor -- I don't recall 
that being read to the jury, the first paragraph of prayer No. 8. You 
denied the second paragraph but I don't recall the first. 

THE COURT: No. 8? 

MR. MILLER: The first paragraph of the one I handed in this 
morning. - 

THE COURT: It was read. 

MR. MILLER: I did not recall it had been read. 

In the second place, in plaintiffs prayer No. 5. 

THE COURT: Which one? 

MR. MILLER: That is plaintiffs' prayer 5. My markings of the 
prayer are that the third paragraph, after the citation of authorities, 
that your Honor denied that paragraph after the citation of the Chesapeake 


& Potomac Telephone Company vs. Clay. 

THE COURT: I did not deny it. 

I noticed in looking at the prayers in the jacket that Judge 
McGarraghy denied that paragraph and I think your note goes to his 
action. 


MR. MILLER: Very well. 

I have no further request, except as the plaintiffs have noted 
their exception to your charge, I object to your Honor'’s refusing to 
give the charges which I have indicated, in our prayers which you 
overruled, and also I renew my objections to the plaintiff's prayers 


which I have previously objected to. 
* * ae 
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COUNTER-STATEMENT OF THE CASE 


This appeal is from a judgment involving issues twice 
determined. Appellant’s attempt to state the case (Ap- 
pellant’s Brief, 2, 3, 4, 5, 6, 7), by recital of fragmentary 
testimony lifted out of context, is an attempt to re-create 
issues of fact which are not before this Court except as 
concluded issues to which the law must be applied. By deal- 
ing with appellant, the appellees lost their substantial 
equity in property which they had long enjoyed. Two juries 
have found that appellant fraudulently acquired that equity 
by means of misrepresentations and promises to pay there- 
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for and that he never paid. The question is whether the law 
provides redress. 


Improved property at 602 You Street, N. W., owned by 
Marion E. Coates and her mother, Margaret E. Brown, 
and oceupied for many years by them and by James R. 
Coates, husband of Marion, and by the 8 year old daughter 
of James and Marion, was encumbered, as of July, 1952, 
by a first trust loan having an unpaid balance of approxi- 
mately $5,700.00 (J. A. 30, 60, 72, 76, 80, 109, 114, 122, 131). 


During late June or early July, 1952, Marion E. Coates 
called the appellant’s office by telephone (J. A. 27), for 
she had decided to sell the You Street property and had 
looked in newspapers and noticed that First National Realty 
Company had lots of ads. (J. A. 26, 39). First National 
Realty Company was appellant’s corporation. (J. A. 67). 
Whether she retained the appellant to act as her agent to 
sell her property was a disputed question. Appellees 
say that appellant was so engaged. (J. A. 26, 27, 29, 32, 
40, 41, 43, 47, 49, 51, 52, 53, 54, 56, 60). 


Bojan, a salesman for appellant (J. A. 27, 39, 67, 97, 101), 
visited the You Street premises in response to the call 
from Mrs. Coates. He examined the property and dis- 
cussed with Mrs. Coates the possibilities for its sale and 
the probability that appellees would wish to buy a new 
home. (J. A. 27, 39, 98, 99,102). Thereafter, Mrs. Coates 
having agreed that she would like to use the proceeds of 
the You Street sale to apply on the purchase price of a 
new home (J. A. 27, 32, 40, 46, 49, 53, 56), Bojan took 
her to look at properties which the appellant had avail- 
able for purchase. (J. A. 28, 41, 42, 98, 99). Among the 
houses which he showed to her was one at 331 Webster 
Street, N. W. which she did not like. While looking at it, 
she expressed interest in the property next door, which is 
333 Webster Street, N. W. The appellant at that time had 
no control over the property in which Mrs. Coates ex- 
pressed an interest. 
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Appellant, whose license to operate as a real estate broker 
was at that critical time under suspension, (J. A. 85, 86, 
125, 126, 127), purchased the property at 333 Webster 
Street, N. W., in order that he might be able to exchange 
it for the You Street property which appellees were ex- 
pecting him to sell for them. (J. A. 68, 70, 72, 73, 74, 78, 
101, 106, 107). He acquired it for the sum of $14,250.00 
by procuring a first trust loan for $9,000.00 and advancing 
$5,250.00 in cash. (J. A. 70, 114). 


On August 6, 1952 appellant called appellees into his 
office and procured the execution of an ‘‘exchange con- 
tract’’ (Def. Exhibit No. 14, J. A. 22, 23, 24, 25), whereby 
appellees were to exchange the You Street property for 
the Webster Street property, with appellees assuming the 
first trust loan of $9,000.00 and giving back to appellant a 
second trust for $5,450.00, while appellant would assume 
the first trust obligation on the You Street property in an 
amount not to exceed $5,750.00. 


Appellees at the meeting of August 6, 1952 indicated 
their lack of understanding of the significance of the pro- 
posed transaction and suggested that they would like to 
secure a lawyer. (J. A. 30, 59); whereupon the appellant, 
Brown, stated that he was a lawyer as well as a broker 
and that he would take care of them. (J. A. 30, 46, 52, 59). 
Appellant was a member of the bar of the state of New 
York. (J. A. 67). Explaining the significance of the pro- 
posed transaction, appellant stated that such method would 
enable him to sell the You Street property (J. A. 30, 54); 
that appellees would acquire the Webster Street property 
at a cost of $14,450.00 and that the proceeds from sale 
of the You Street property, after payment of the first 
trust note, appellant’s commission and a small F. H. A. 
note owed by the appellees, would be applied as credit 
against the purchase of appellees’ new home. (J. A. 30, 
32, 46, 54, 56, 60). Appellees relied upon appellant’s 
statement that he was a broker and a member of the bar 
and with such reliance executed the ‘‘exchange contract’’ 
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and later executed the necessary instruments of con- 
veyance. (J. A. 52, 55, 61, 65). They were unaware 
that appellant’s license to operate as a broker was at 
that! time under suspension. Awareness of that fact 
would have affected their reliance upon him. (J. A. 36, 
52, 61, 65). 


On September 4, 1952 appellant called appellees to his 
office for settlement on the contract of August 6th (J. A. 
31, 32, 53, 55, 60, 80, 112). At that time appellees again 
indicated their doubts concerning the transaction and again 
suggested that they ought to secure counsel (J. A. 32, 
33, 55, 61). The appellant again stated that he was a 
lawyer and a broker and that he would explain everything. 
(J. A. 33, 55, 61). He again told appellees that their 
conveyance to him of the You Street property would entitle 
them to take over the Webster Street property and would 
enable him to sell the other, and that proceeds from sale 
of their old home would go on their new purchase. (J. A. 
32, 54, 56, 61). 


At settlement instruments of conveyance were exchanged 
and appellees gave to appellant their second trust note for 
$5,450.00. He sold that note for $3,250.00 (J. A. 75, 114). 
Despite his contention that the transaction involved a 
simple trade, appellant charged—and grossly overcharged 
—the appellees for title search, for conveyancing, for 
‘‘noting’’ his own conveyancing, notary fees, for revenue 
stamps and settlement fees and recording. (J. A. 25-a, 80, 
81, 82, 83, 84). Although his subsequent billing of appel- 
lees for $1.98 for excess water not charged at settlement 
indicates his review of the settlement, he never made any 
refund of his various overcharges. (J. A. 82). 


Appellant, without notifying appellees, on August 22, 
1952, 13 days prior to his settlement with them, entered 
into a contract for his sale of the You Street property to 
Lucy Armistead for a term price of $14,950.00. (J. A. 
69, 75, 76, 115). That contract was in his possession 
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while he was informing appellees that he was still trying 
to sell the property. On September 5, 1952, one day after 
his settlement with appellees, he had settlement with 
Mrs. Armistead. He had increased the first trust loan 
from approximately $5,700.00 to $7,000.00 and had received 
the difference in cash. (J. A. 76, 114). He received from 
Mrs. Armistead a cash down payment which he variously 
reported at $800.00 (J. A. 124), $422.64 (J. A. 76), and 
$600.00 (J. A. 115). He took from her a second trust note 
for $4,000.00 which he sold for $2,200.00 (J. A. 76, 116), 
and a third trust note for $3,200.00 on which he subse- 
quently foreclosed. (J. A. 76,77). At the time of his fore- 
closure, approximately $500.00 had been paid to him on the 
third trust note. The first trust had a balance of $6,201.81 
and the second a balance of $3,328.42. (J. A. 77). Appel- 
lant bid in the property for $250.00 above the outstanding 
obligations of the trusts and paid other expenses. (J. A. 
78). In an attempt to reconcile that bid with his testimony 
that the fair market value of the property was not more 
than $8,500.00, he could only state that he wished to pro- 
tect his secondary liability on the first trust. (J. A. 78). 


When appellees learned that appellant had sold the You 
Street property, demand for accounting was made upon 
him. He replied that there was nothing due appellees and 
inquired if they wanted blood. (J. A. 34, 57, 58). 


At the time of the second trial of this cause appellant 
still owned the You Street property. The property was 
rented. Appellant had never paid appellees for their 
equity. (J. A. 80). The value of that equity is clearly 
the measure of appellees’ loss. For determination of that 
value the jury had these facts: 


Appellant had promised that he would sell the prop- 
erty for a price within the $14,000.00—$15,000.00 range. 
(J. A. 46). Houses in the neighborhood were selling 
in such range, and Mrs. Coates, in aD to inquiry, 
had so informed appellant’s agent. (J. A. 40); 
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Appellant actually sold the property to Mrs. Armistead 
for $14,950.00; 
At foreclosure appellant reclaimed the property sub- 


ject to encumbrances and expenses amounting to more 
than $10,000.00; 


According to appellant’s paid expert the property, 
which would support a first trust loan of $7,000.00, 
was in the late part of its economic life and lending 
institutions, as a rule of thumb, will lend up to 50% 
of market value. (J. A. 139). There were some 
sociological factors which might have made that par- 
ticular property slightly more valuable. (J. A. 140). 


At first trial of the cause, a jury awarded appellees 
judgment to include compensatory damages in the amount 
of $9,200.00 and punitive damages in the sum of $8,000.00. 
The Honorable Trial Judge, stating his opinion that the 
verdict was excessive, set it aside and a new trial ensued. 
At second trial, before a different judge, the jury found 
for ‘appellees compensatory damages in the amount of 
$7,059.00 and punitive damages in the amount of $7,500.00. 
From that judgment this appeal is taken. 


SUMMARY OF ARGUMENT 


Appellant’s fraud was in the inducement for a substi- 
tuted transaction which appellees, although they are literate 
persons, did not understand. He persuaded against their 
employment of honest counsel. The significance of the 
transaction, not the wording of a ‘‘contract,’’ was in issue. 
The questions of fact which turned upon credibility of 
witnesses have been determined. There is no call for in- 
vasion of the jury’s province. 


The verdict was not excessive. The measure of appellees’ 
damages, not the question of appellant’s profit, had to be 
considered. The Court fully and fairly instructed the jury. 
If anything, the instructions afforded the appellant an 
advantage whereby he departed the issues of the case. 
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He should not now complain that the jury did not believe 
him. 


Appellees presented no divergent theories. No good 
cause would have been served by admission into evidence 
of the pleadings, and their exclusion was in no sense preju- 
dicial. Appellees have never changed their position. The 
test for punitive damages was fully met. 


Promises made with no intention for performance are 
actionable. Fraud may not be legally perpetrated by 
means of such worthless promises. 


All pertinent facts were properly before the jury. All 
of the facts had to be considered for determination whether 
fraud had been committed. All such testimony went to 
credibility. The court’s charge was full and fair. 


Equivalence of notes and cash was fully covered, all to 
benefit of appellant, for, actually, appellees were entitled 
to enjoyment of the full consideration, regardless of the 
terms of the sale of their property. There was substan- 
tial basis for the verdict and for the amount of the verdict. 
Fraud was found under painstaking instruction. The judg- 
ment should be affirmed. 


ARGUMENT 
I 


The Issue Does Not Involve Appellees’ Ability to Read the 
“Contract.” Nor Their Opportunity To Do So. Discussion 
of Such Points Is Aimless. The Issue Goes to Fraud in the 
Inducement,. 


Contrary to appellant’s statement, the facts of this case 
are simple and not complex. Appellant quarrels with an 
adverse verdict and goes to circumlocution for the quarrel. 
His argument reveals persistence in stubborn refusal to 
recognize appellees’ simply stated theory of their case. 


Appellees were never presented to any court as persons 
illiterate. They knew and admit that they knew they were 

















8 


conveying their property to appellant and that they were 
assuming obligations of $14,450.00 on the property which 
he conveyed to them. What they did not understand was 
how they could perform the contract and stil get credit 
for their You Street equity. ‘‘When will we receive our 
cash for You Street?’’, was their question, repeated 
to refrain, which evoked appellant’s faithless answers. 
‘‘Put your trust inme. You can depend on me. I will take 
eare of you. You do not need a lawyer. I am a lawyer as 
well as a broker. Handling the deal this way will enable 
me to sell your property; then the proceeds will go as 
credit on your new purchase.’’ Such were the fraudulent 
statements and promises which induced the appellees to 
execute the ‘‘contract.”’ 


In such view there is no materiality to any of appellant’s 
diseursive citation of cases which hold that a party may 
not renounce a contract on the ground that he did not 
read it, or did not know its contents, or that a paper 
writing is presumed to express all the terms of the agree- 
ment made. In such view what matters it that the ‘‘con- 
tract’? was not covered when it was executed, or that 
appellees were allowed to take home their copy, or that 
appellees can read and write, or that Mr. Coates at one 
time tried unsuccessfully to obtain listings for sales of 
houses? 


In real issue is the significance of the transaction; not 
the wording of the contract.’’ Microscopic examination of 
that paper, daily and hourly made, with quick awareness of 
its phraseology, would not have changed the situation for 
the appellees if, as the jurors believed, they relied upon 
the appellant’s promises that they would receive credit for 
their equity when he had sold their property. 


On the question of misrepresentations, Lipschultz v. 
Phillips, 51 U. S. App. D. C. 20, 273 F. 748, dismissed 
a buyer who, after neglecting his opportunity to determine 
the property value by inspection, complained that such 
value had been misrepresented. The instant case involves 
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misrepresentations in regard to the significanee of the 
transaction, and fraudulent promises never intended to be 
kept. Graziani v. Arundel, 55 U. S. App. D. C. 21, 299 
F. 886, foreclosed remedy for a buyer who had failed to in- 
spect the interior of the purchased house and then com- 
plained that the number of its rooms had been misrepre- 
sented. Appellant, Brown, was a faithless agent gone 
about a secret profit with wanton lies about his conduct and 
reckless promises for which performance was never meant. 
This appellant says actually that appellees should not have 
relied upon him because they should have known that 
he was unreliable. 


A contract signed by reason of fraudulent inducements 
may be set aside. Hull v. Marston, 65 U.S. App. D. C. 250, 
82 F(2) 856; Darnell v. Darnell, 91 U. S. App. D. C. 304, 
200 F(2) 747. Money that is fraudulently extracted must 
be returned and a faithless agent will be held accountable. 
The law in such regard is long settled and has universal 
acceptation. As long ago as 1903 this Court, in Donaldson 
v. Uhlifelder, 21 U. S. App. D. C. 489, citing Burke v. 
Dulaney, 153 U. S. 228, and Hartford Fire Ins. Co. v. 
Wilson, 187 U. S. 467, laid it down that ‘‘the execution 
and delivery of a written instrument, complete in form, may 


be made upon the condition that it shall not be binding 


until some condition precedent, resting in parol, shall 
have been performed.’”? The waning rule of caveat emptor 
was potent in that day. Its diminished force is scarcely 
felt where modern usage and modern rules proscribe skull- 
duggery. The rule that found expression 54 years ago 
in Donaldson is fortified in modern concept. 


Twenty-four jurors have found that this appellant, in 
the inducement for the transaction, promised that he would 
give appellees credit for their You Street equity. 


Indeed, there was an issue of fact. That appellant 
could not, or would not see it is apparent from his evasive, 
‘Sean you spell cat?’’ treatment of Mrs. Coates. (J. A. 50, 
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51). He has not faced the issue in his brief submitted 
in this court. The issue is one of credibility. Did the 
jury believe the testimony of appellees or that of the 
appellant? Finding for the appellees, they had to believe 
that appellant’s fraud had been proved by clear, strong, 
convincing evidence, Wynne v. Boone, 88 U. S. App. D. C. 
363, 191 F(2) 200, for they were instructed to that effect. 
(J. A. 13, 14, 144). Always the issue reverts to credibility. 
Credibility has been twice determined. This appellant is 
not entitled to go on and on propounding that issue to 
other and still other panels. 


Contending for his ‘‘contract,’’ appellant testified that 
his price to appellees for the Webster Street property was 
$16,950.00 and that he gave them credit of $2,500.00 for 
their You Street equity. (J. A. 73, 109, 122). He stated 
that he had included in the ‘‘contract’’ everything on which 
agreement had been reached, yet the ‘‘contract’’ (J. A. 22, 
23, 24, 25) contains no such figures and no reference to 
such. Appellant could not reconcile his discrepant testi- 
mony. (J. A. 122). He stated that he had explained all 
such figures to the appellees. The jurors did not believe 
him. 


Simply stated, this appellant’s fraud was committed 
when he induced the appellees to believe: ‘‘This method 
will enable me to sell the You Street house and you can 
trust me to give you credit for your equity.’’ That is the 
bared bone essence of the case. 


“*Stability of contract,’’ declaims appellant. 
Stability of flim-fiam. 
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pat 


There Was Adequate Support For the Verdict. The Court's 
Instructions Were Fair and Comprehensive. The Verdict 
Is Not Excessive 


It is true that the trial court told the jury that the 
measure of damages was the difference between the fair 
market value of the property conveyed and the fair market 
value of the property received. (J. A. 146). But the 
obvious screams for recognition. Such instruction clearly 
meant and had to mean: Difference between fair market 
values, ConsmERING WuHaT THE APPELLEES Gave Up, for the 
Court went on to say: 


“If you believe the plaintiffs’ testimony that the de- 
fendant was engaged to sell for the plaintiffs the 
property at 602 You Street, Northwest, and to turn 
over to them the proceeds of such sale, less deduction 
for a broker’s commission, plus the amount of the 
first trust on the said property and the balance of 
a small FHA note, that in violation of said agreement, 
defendant failed to do so, then you shall award to the 
plaintiffs the reasonable market value of the property, 
less such deductions.’”’ (J. A. 13, 146). 


Nothing could be more plain.... ‘‘If you believe... .’’ 


Unerringly the jury went to the value of the You Street 
property, less the stated deductions. The Court’s in- 
structions were painstaking and thorough. 


‘You are not at liberty and you are instructed not to 
consider the cash price of one property and the credit 
price of the other. You are in considering market 
value to compare their cash values with each other or 
the credit values. If you believe there was no dam- 
age, then your verdict should be for the defendant.’’ 
(J. A. 146). 


‘*You are instructed that in considering the question of 
fair market value, the evidence discloses that second 
deed of trust notes are sold on the open market for 
discounted values, and that such is the usual practice 
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in the District of Columbia. You are, if you find for 
the plaintiffs, to allow the defendant credit for any 
discount he was required to pay for such sales, and to 
‘consider only the actual sums received by him in such 
sale of any note.”’ (J. A. 146-147). 


The correctness of such instructions and their fairness 
to appellant are in attestation by his failure to complain 
of them at trial, or here. His lamentation derives from 
the jury’s refusal to accept his figures. The measure of 
damages can never be determined by comparing the cash 
value of the You Street property with the cash value of 
the Webster Street property, nor by comparing their 
eredit values, unless in such comparison, account is taken 
of the fact that the Webster Street property cost the ap- 
pellees $14,450.00, plus their You Street equity, plus ex- 
cessive closing charges. The Court and jury were not 
unaware of the outstanding issues: (1) Where lies credi- 
bility?; (2) If appellant violated his promise to give credit 
for the You Street equity, what was the value of that 
equity, less the authorized deductions? The issues were 
clear. The instructions were fair and clear and they were 
clearly followed. 


It is well settled that juries are not held to mathematical 
precision. This jury knew that Mrs. Coates had expected 
to sell the You Street property in the $14,000.00-$15,000.00 
price range and that Brown had promised to effect such 
sale. (J. A. 46). They knew that he did sell it for $14,950.00. 
(J. A. 69, 75, 76, 115). They knew that he dealt with it 
and made money from it and reclaimed it at foreclosure by 
obligating himself for more than $10,000.00. They observed 
his tergiversating expert, EKiland, and heard Hiland say 
that the property was in the twilight of its economic life 
and would not support a first trust loan of more than 
50% of its market value (J. A. 139), and they knew that 
it did support a first trust loan of $7,000.00. (J. A. 76, 114). 


In his own view whereby appellant introduces his arbi- 
trary figures this much is indisputable: 
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He acquired the Webster Street property with a cash 
outlay of only $5,250.00. (J. A. 70,114). He recouped 
$3,250.00 from sale of the second trust note which 
appellees gave back to him. (J. A. 75,114). He over- 
charged at closing. (J. A. 25-A, 80, 81, 82, 83, 84). 
He acquired $1,250.00 by his increase of the first trust 
loan on the You Street property. He received from 
Mrs. Armistead as down payment thereon the sum 
of $800.00 (J. A. 124), or $422.64 (J. A. 76), or $600.00 
(J. A. 115), and $2,200.00 from sale of Mrs. 
Armistead’s second trust note, plus about $500.00 
that she paid to him on her third trust note prior to its 
foreclosure by him. (J. A. 77). In addition he still 
owned the property and enjoyed its rental income 
(J. A. 80). 


With big or little made of the discounted value of the 
various notes, the fact remains that this man was faith- 
less and that good faith would have given the appellees 
their chance to sell their property—to sell it for cash 
or to seHl on terms. The $1,250.00 that appellant received 
when he increased the first trust loan, plus Mrs. Armis- 
tead’s down payment, whatever it was, plus the $2,200.00 
he realized from sale of her second trust note would have 
given appellees a nice sum for deposit on the purchase 
of a new home. Then, if, after her making of substantial 
payments thereon, Mrs. Armistead’s third trust note had 
eome to foreclosure, appellees, not appellant, could have 
enjoyed recapture of the property. 


Appellant was absolutely faithless. He concealed his 
incompetence as a broker. He persuaded against secur- 
ing honest counsel. At trial, as now, he presented a welter 
of confusing figures which mean nothing. 


Question: What was the value of the You Street prop- 
erty? 


Answer: It was held at $14,000.00—$15,000.00. Appel- 
lant promised to sell it in that price range. Adjoining 
properties were selling in that range. Appellant sold 
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it for $14,950.00 on terms which appellees were entitled 
to enjoy, while deceiving appellees concerning his op 
erations. His expert witness said that it would support a 
first trust loan of not more than 50% of its fair market 
value. <A first trust loan of $7,000.00 was secured against 
it. Appellant reclaimed it at foreclosure with obligations 
totalling more than $10,000.00. 


By him who equates blood and money any adverse ver- 
dict will be thought excessive. 


Ill 


The Whole Transaction Was Properly Before the Jury. Ap- 
pellant’s Fraud Was Concomitant with and Part of His 
Violation of the Agency. There Were No Separate Counts, 
or Divergent Theories 


Appellees have never alleged two theories of their case. 
They say and have said, and consistently have been be- 
lieved, that they engaged the appellant to sell their house; 
that they became receptive to suggestions that they would 
wish to buy another; that appellant arranged the exchange 
transaction which they did not thoroughly understand; 
that he induced their acquiescence by his statement that 
such method would enable him to sell their house and by 
his oft repeated promises to look out for their interests 
and to give them full credit for their equity. 


The day is past when malefactors escape judgment by 
means of cunning pleading. Appellees complain of tort 
and show the violated agency as evidence of tort’s commis- 
sion. The jury rendered one verdict on one complaint in- 
volving one set of facts which resulted in the damage. Here 
were no divergent theories which to each other would im- 
port negation. The verdict turned upon credibility. It 
followed fair and painstaking instructions. 


Appellant here complains that the jury should have been 
instructed that if they found for the plaintiffs on one theory 
of the case, they must find for the defendant on the other. 
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Even if such instruction had been pertinent and proper, 
this record does not show that appellant asked for it. 
What the record does show is that appellant seeks to per- 
vert the pleadings. 


Appellant will not be likened to a drowning man clutch- 
ing at a straw, for, despite this adverse verdict, his 
natation in financial waters is still vigorous. (J. A. 85). 


IV 


Appellees Have Never Changed Position. Their Amended 
Complaint Simply Cured an Oversight. Refusal of Ad- 
mission into Evidence of the Complaint Defeated No Good 
Purpose and Was Not Prejudicial 


The amended complaint simply adds the averment that 
appellant had been engaged to act as agent. His engage- 
ment set in motion the manipulated transaction. Under- 
standing of its origination was vital to understanding of its 
culmination. It is not clear how appellant would have 
derived any benefit from showing the jury that counsel had 
at first omitted such averment. The appellant’s fraud 
was in the inducement for the ‘‘contract’’ and in his un- 
redeemed promises. The fact of the agency only shows 
how he come into the situation in which his fraud be- 
came possible. Regardless of how he arrived in that 
situation, the fraud and the result are the same. The fact 
of his enforced incompetence to act as agent provides one 
reason for his insistence upon the fraudulent exchange, 
and adds great plausibility to appellees’ testimony that 
he told them that their conveyance to him of the You 
Street property would enable him to sell it for them, 
but counsel’s allegation concerning agency neither detracts 
from appellant’s culpability, nor affects the extent of ap- 
pellees’ damage. The facts in Jelleff v. Braden, 98 U. S. 
App. D. C. 180, 233 F(2) 671, did involve a change in 
position. These appellees say and have said and will 
say that appellant’s misrepresentations and fraudulent 
promises induced their damages. The fact that they 
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believed appellant to be their agent, except as it helped 
him to win and hold their confidence, did not change the 
nature of his deceitful promise that he would turn over to 
them the amount of their You Street equity. While be- 
lieving him to be their agent, they also believed him to be 
their lawyer. Does that fact, except for what it shows of 
him, affect the conduct which the man pursued? 


Steadfastly appellees have stood at their position. ‘‘He 
said that method would let us take over Webster Street 
and would enable him to sell the You Street house and that 
he would apply the credit from the sale to the obligation 
of our purchase.”’ 


The trial court was everlastingly correct in refusing 
to permit appellant to set up a straw issue, unfounded and 
confusing, by which he would seek to confuse or impeach 
the testimony of the appellees. 


Counsel for appellees forgot to allege that appellant is 
in fact a ‘‘speculator.’’ Would amendment for that aver- 
ment have indicated shifting theory, or uncertainty of posi- 
tion? 

Vv 
On the Question of Punitive Damages, Appelant’s Test Is Met 


Outrageous and wanton! Outrageous and wanton, says 
appellant, must be the acts complained of. Chesapeake & 
Potomac Telephone Co. v. Clay, 90 U. S. App. D. C. 206, 
194 F(2) 888. 


*‘ Assuming,”’ says appellant, “‘that plaintiffs’ allega- 
tions were true, the defendant’s conduct was not outrage- 
ous.”” 


Articulation fails shocked conscience. 
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VI 


It Is a Novel Theory Which Permits with Impunity the Practice 
of Fraud Confined to Worthless Promises For the Future 


Novel, indeed, is such a theory and one that appellees 
find to be on par with appellant’s statement that his con- 
duct was not outrageous. 


Appellees read Baker v. Baker, 54 U. S. App. D. C. 214, 
296 F. 961, in the light of its heavy distinction between 
the remedies of law and equity. In any event this appel- 
lant’s fraud involved present false statements and mis- 
representations about a method for handling a transaction; 
about the reasons for adoption of that method; and about 
the sense and significance of the entire transaction then 
proposed. The result of appellant’s fraud is that he owes 
to appellees money for which he promised an accounting. 


In the view of a majority of our courts a fraud has been 
committed and is actionable when a promisor, at the time 
of making the promise, has no intention of fulfilling it. Such 
cases, for the predication of fraud, rest on an entirely 
different basis from that in which promises are honestly 
made but subsequently unfulfilled. 


23 A. Jur., pages 802, 885; 

Howard v. Howe, 61 F. (2) 577 ; cert. den. 289 U. 8. 731; 
Flood v. Templeton, 152 Cal. 92, 92 P. 18; 

Sallies v. Johnson, 85 Conn. 77, 81 A. 974 

Coral Gables Corp. v. Hamilton, 168 ig0, 147 S. E. 


494 ; 
Stout v. Stout, 165 Iowa 552, 146 N. W. 474; 
Council v. Sun Ins. Office, 146 Md., 126 A. 229; 
Rutan v. Straehly, 289 Mich. 341, 286 N. W. 639; 
Roberts v. James, 83 N. J. L. 492, 85 A. 244; 
Adams v. Gillig, 199 N. Y. 314, 92 N. E. 670; 
Lloyd v. Smith, 150 Va, 132, 142 S. E. 363. 


? 


When a promise is made with no intention of perform- 
ance and for the very purpose of accomplishing a fraud, it 
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is a most apt and effectual means to that end, and the 
victim has a remedy by action or defense. 


Palmetto Bank & Tr. Co. v. Grimsley, 134 8S. C. 493, 
133 S. E. 437; 
Kritzer v. Moffat, 136 Wash. 410, 240 P. 355. 


Where one promises to do a certain thing, having at the 
time no intention of keeping his agreement, it is a fraudu- 
lent misrepresentation of a fact and is actionable as such. 


Hight v. Richmond Pk. Impr. Co., 47 U. S. App. D. C. 
518. 


‘‘This method will enable us to make the deal. I ama 
lawyer as well as a broker. You can trust me to pay over 
the You Street cash when I have sold the house. That 
is what this arrangement means.’’ There was the appel- 
lant’s fraud, perpetrated in the present. 


Vil 


The Issue Was Not Whether Facts Which Had Been Admitted 
Had to be Determined by the Jury. It Was Whether. in 
the Light of All the Facts, the Jury Believed That Ap- 
pellees Had Relied Upon Appellant’s Oral Statements 


Appellant says that the jury should not have considered 
as questions of fact certain facts which he claimed were 
admitted. But the instruction of which he now complains, 
(J. A. 148) was given, with slight modification, at his own 
request, (J. A. 12) and he did not then object to the 
modification. 


The instruction as given favored the appellant, for it 
allowed some departure from the vital issue of the case. 
Appellees never denied that they knew and understood 
that the ‘‘contract”’ called for an exchange of properties, 
but they did not understand how, if they performed there- 
under, they could estop the vanishment of their equity. 
Appellant’s ‘‘explanatory’’ falsehoods and fraudulent 
promises induced reliance upon him and brought grief 
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to appellees. The instruction permitted appellant to 
advance his tortured argument whereby he sought eva- 
sion of the real issue and confusion for the jury. He 
now complains that he won permission. For determination 
was the question whether there had been fraud in the in- 
ducement for the deal. The jury have found that there was 
wanton, wilful fraud perpetrated with reckless disregard 
of rights of others. The record supports that finding. It 
embodies nothing to justify disturbance of the jury’s work. 


The instruction which appellant prayed, (J. A. 12), had 
it been granted without modification, would have amounted 
to a directed verdict, for it would have placed the whole 
issue on the question whether appellees had chance to 
read the ‘‘contract,’’ and would have entirely evaded the 
question of the appellant’s fraudulent conduct. It would 
have told the jury that, regardless of all else, the appellees 
were bound by the ‘‘written agreement.’’ The Trial Court 
properly saved that error by careful substitution of lan- 
guage. Where the appellant had prayed, ‘‘then it cannot 
be said that they relied upon any of the alleged oral state- 
ments,’’ the Court wrote, ‘‘and it must be determined by 
you whether they relied upon any of the alleged oral state- 
ments ....’’ (J. A. 12, Def. Prayer No. 3). 


On this point whereof appellant frets, the careful Court 
informed the jury ‘‘in consideration and weighing of the 
evidence in this case, you are instructed that you are not 
at liberty to disregard positive evidence adduced and which 
is not contradicted....’’ (J. A. 144). 


Tardily appellant expostulates that the jury should not 
have been allowed to function. 
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vill 


Instruction on the Measure of Damages Actually Fevored Ap- 
pellant. He Should Not Complain That He Failed to Seek 
More Than He Should Have Had 


Despite insistence by appellant and by his paid expert 
that the third trust note given to appellant by Mrs. Armis- 
tead had no value, (J. A. 117, 133), appellant testified that 
the ‘notes which he was taking did have value; that he 
figured what he would get for them; that the same thing 
was true in both cases wherein he expected to get notes. 
(J. A. 79). Asked why he had acquired the Webster 
Street property under liability, plus cash totalling 
$14,250.00, for purpose of exchanging it for the You Street 
property, Ir trae You Srreet Property Was WortH Onty 
$8,500.00, he took refuge in the values of the notes. He 
did collect approximately $500.00 on Mrs. Armistead’s third 
trust note before his avarice took her slight arrearage to 
foreclosure. He recaptured the property by virtue of the 
‘‘worthless’’ third trust note. He still owns the property 
and enjoys its rental income. The value of the trust 
note to the appellees—not its value to the appellant— 
is part of the critical question. Perhaps the appellees 
would have never wished to sell it; mayhap their patience 
would have withheld foreclosure. Any instruction con- 
cerning discounted values of the notes favored the appel- 
lant. 


Now, despite favorable instruction whereby he was en- 
abled to deprecate the damages, appellant complains of his 
own inadequacy. If Mrs. Armistead’s third trust note 
had no value, as appellant insisted it had none, then the 
Court could not consistently instruct the jury to consider 
its discounted value. Modification of defendant’s prayer 
No. 7, (J. A. 15, 16), was therefore proper. 


Appellant failed to object to the modification (unless his 
general exception, (J. A. 148) be enlarged to specificity), 
and he never requested separate instruction that the face 
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amount of the third trust note be deducted from the value 
of the lost equity. Considering the value to the appellees 
of their lost equity, (and they are the parties defrauded), 
appellant was not entitled to such instruction. The fact 
remains that he did not ask for it. He received far more 
than his cause deserved. 


Ix 


The Term Price of the Sale Was Only One of Many Consid- 
erations for the Determination of the Value of the Lost 
Equity. In Any Case All of the Enjoyments of the Sale 
Should Have Inured to Appellees 


The Court fully instructed with respect to equivalence 
of notes and cash. The appellees, under a faithful per- 
formancee, would have enjoyed all of the fruits of the sale 
for $14,950.00. Therefore, the amount of the sale was 
evidence of a high order. 


It was, however, only one of several yardsticks by which 
the damages could be measured. Of paramount weight was 
HWiland’s testimony that the property would not support 
a first trust loan of more than 50% of its fair market 
value, and that testimony is buttressed by general knowl- 
edge of its truth. Above and behind all is the appellant’s 
promise that he would sell it in the price range at which 
appellees held it. 


CONCLUSION 


A man innocently engaged as agent, by reason of prior 
misconduct, could not act as such. Having won reliance 
upon misrepresentations and fraudulent promises, he ar- 
ranged a substituted transaction and brought it to con- 
summation with great damage to the parties who gave him 
trust. He has had two days in court. Issues of fact which 
turn on credibility have been finally determined. Instruc- 
tions were fair and thorough. In appellees’ view they 
favored appellant. There was substantial basis for the 
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verdict and for the amount of the verdict. Fraud, wanton 


and wilful and reckless has been established. Atonement “ 
is in order. 


Respectfully submitted, 
Harry A. FINNEY 


Dennis CoLLrys 


Attorneys for Appellees 
901 Shoreham Building 
Washington, D. C. 











